Retrenchment and your Legal Rights
Are you concerned that you might have been unfairly retrenched?
South Africa has some good labour legislation to protect the rights of workers, so that they are not unfairly retrenched. The labour legislation prescribes when and how retrenchments may be done. 
The Department of Labour has labour market programmes that can prevent retrenchments, or soften the effect thereof, or assist retrenchees during retrenchment.

Get legal wise and arm yourself with as much information as possible to see whether the correct legal procedures are followed during retrenchment. Also see which labour market programmes are available that you can benefit from, if you are retrenched.
Why do companies retrench?
Companies need to continuously balance their income against their expenses, to remain afloat. They also need to make profit to be able to pay salaries of their staff, expand and employ even more staff, so that more South African citizens can have a quality life. Very often they cut back on employees first, because they need to keep the company structure, if they even hope to return to business later, when there is a more favourable situation. 

Companies sometimes get into distress and cannot make profit to pay for their input costs, such as salaries, equipment or raw materials, for a variety of factors. Some of these factors can be:

· Poor management of the company;
· The company becomes depleted of raw materials it deals in, such as gold ore;
· The company can be pushed off the market by a bigger company,
 
that is more competitive;
· Another company buys the company and does not need all the staff;
· Employees are not productive enough to generate sufficient income for the company;

· Employees are not productive enough to generate sufficient income for the company;

· Employees are not productive enough to generate sufficient income for the company;

· Employees make too many demands for high salaries which the company cannot afford. If high salary increases are not balanced with higher production and income, the company will fold;
· Employees do not up skill themselves to keep track of new developments in their work area;

· The company modernise and start using technology instead of human labour to become more profitable;

· The economy of the country takes a downturn and people cannot buy the products a company manufactures, with a resultant loss of profit to the company.
In South Africa, retrenchment of employees is subject to strict legislation and a company may only retrench people as a last resort.

WhIch legal instruments govern retrenchment?

The South African legal instruments around retrenchments are:

· The Labour Relations Act No 66 of 1995 (as amended);

· The Code of Good Practice for Dismissals based on Operational Requirements; and

· The Basic Conditions of Employment Act no 75 of 1997 (as amended).

You can find copies of the above on the Department of Labour’s website www.labour.gov.za.
In South Africa a company may only retrench for operational requirements, that is, the company is economically not viable anymore, it needs to implement  technology to remain viable, or it is changing its business or processes and the staff’s skills are not relevant anymore. 
Section 16, Section 189 and Section 189A of the Labour Relations Act set out the legal requirements for retrenchments for companies. The employer should consult with the affected employees and try all means to prevent retrenchments or to come to another solution. Section 16 indicates which information the employer may not disclose during consultation to trade unions, such as information which has been ruled to be confidential by a court of law and confidential information such as the employee’s health, salary and medical history.

Smaller companies with less than 50 employees should follow the same process as the process set out underneath for companies with 50 and more employees. 
The employer must issue a written notice to inform the employees of the retrenchment and set up a consultation. Section 189A of the Labour Relations Act sets out the legal requirements for procedural fairness of retrenchment when a company has more than 50 employees and are retrenching-
· 10 or more employees, if it employs 50-200 employees;

· 20 or more employees, if it employs 201-300 employees;

· 30 employees if it employs 301 to 400 employees;

· 40 employees if it employs 401-500 employees;

· 50 or more employees if it employs 501 or more employees;
· Or of the employer intends to retrench the above number of employees within a year.
The legislative instruments make provision for the following:

· The company must issue a notice to the affected retrenchees indicating the following information:

· The reason for the retrenchment;

· The alternative considered by the company;

· The number of employees likely to be affected by the proposed retrenchments;

· The selection method used to choose retrenchees;

· The time when the retrenchment will happen;

· The severance pay that will be paid;

· Any other assistance that will be provided to the employees;

· The possibility of future re-employment; 

· The number of employees the employer has retrenched in the past year;

· The date, time and place for consultation with the employees and/or their trade union representatives.

· The company must consult with the employees on the retrenchment. The employee must be provided with reasonable time to consider the notice and preferably submit written representations or proposals. The consultation is to reach consensus on the following:

· Avoiding retrenchments;

· Reducing the numbers of retrenchees;

· Changing the timing of the retrenchments;

· How the effects of the retrenchment can be softened;

· The severance package;

· How retrenchees were chosen
· The company must provide reasons in writing if it cannot implement the proposals by the employees/trade union representatives.

· Any employee, who will experience a substantial change in his working conditions, such as working short time, no overtime, or have a salary cut, must also be included in consultations.
· If the worker representatives and the employer cannot come to an agreement, they may also contact the Commission for Conciliation, Mediation and Arbitration (CCMA) for assistance with the discussions, as well as the Labour Court. View the website www.ccma.org.za.
· In terms of the Basic Conditions of Employment Act, an employee must be paid one week’s salary for every year worked. Nothing prevents the employer from paying a better severance package. Leave credits and pension as well as a pro rata service benefit should also be paid out.

· If an employee is offered a different type of employment even with another company and does not take up the offer, he may forego the severance package.

In determining fairness of a retrenchment, courts will look at a genuine attempt on the employer’s side to do all in its ability to solve the company’s problems and that no other remedy is available, except retrenchments. Consensus must also have been reached on possible alternatives. 
In terms of payments, the following must be paid out according to the Basic Conditions of Employment Act:

· At least one week’s salary for every year worked;

· Outstanding leave

· Notice pay (If employed for less than six months one week’s notice; if more than six months employed, two weeks of notice pay must be paid; if employed for more than a year, four week’s notice;

· Depending on the employment contract, a pro rata payment of bonus, provident fund and pension, if relevant.
Government programmes to prevent or soften retrenchment
Legislation makes provision for the following programmes to prevent and/or soften the retrenchment effects:

· A mechanism to assist companies in distress with a turnaround strategy to become profitable and productive once again through its Productivity SA statutory body. This can prevent retrenchments. Employees and trade union representatives should enquire whether the company contacted Productivity SA when they start consultations.
· The training lay-off scheme. Companies can use this Scheme as an alternative to retrenchment.  Employees are put on short working hours and provided with training, should this prove to be a solution. Contact the Council for Conciliation, Mediation and Arbitration (CCMA).
· Unions and employers can also negotiate with a special body to try and prevent retrenchments and find an alternative solution. This body is the Council for Conciliation, Mediation and Arbitration (CCMA). 
· Unemployment Insurance benefits. Work-seekers can draw unemployment benefits if they contributed, to make ends meet, in periods when they do not work 

· A Registration service for work-seekers is provided by the Department of Labour. Work-seekers can register at any Labour Centre as unemployed or online on the Employment Services system of South Afirca (ESSA), to assist them to find employment

· An Employment Counselling service to assist retrenchees to choose a different career, up skill themselves, or find new employment through a range of employability enhancement programmes. Contact the Career Counsellor at the nearest Labour Centre.
· There is also a host of Government programmes aimed at skilling South African citizens and creating jobs. Contact the Labour Centre in your town/city.
Contact us
If you have been retrenched and are in need of retrenchment counselling, contact the Career Counsellor at the Labour Centre to assist you with some advice on how to cope-it is free of charge.
Useful telephone numbers:
Productivity South Africa

Midrand, Gauteng: Tel: 011 848 5300

Cape Town, Western Cape: Tel. 021910 1591
Durban, Kwazulu/Natal: Tel. 031 268 9770

Port Elizabeth, Eastern Cape: Tel: 041452 2928.

Council for Conciliation, Mediation and Arbitration:

Gauteng National Office: Tel: 011 377 6650

There are a number of offices in all Provinces-view www.ccma.org.za. This website also carries excellent information documents.
Unemployment Insurance Fund:

Toll free number: 0800 843 843.
Also view the website on www.labour.gov.za.

Labour Centres:

The website www.labour.gov.za carries full contact details for all Labour Centres in South Africa.
