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REPORT OF THE EMPLOYMENT CONDITIONS COMMISSION TO THE MINISTER OF LABOUR ON THE CIVIL ENGINEERING SECTOR, SOUTH AFRICA

Chapter One

As directed by you, the Employment Conditions Commission (Commission) has pleasure in presenting you with a report on its investigation into the Civil Engineering Sector.

Background

The current civil engineering sectoral determination was published on 15 February 2007. The wage section came into effect on 1 March 2007, and expires on 28 February 2010.   The wage dispensation, including annual increases, was fixed for a period of three years; hence the new wage dispensation must be in place by 1 March 2010.  

While the sector has no national bargaining council, it has a National Negotiation Forum (NNF), which consists of one employers’ organisation and two trade unions. The employers are represented on the NNF by the South African Federation of Civil Engineering Contractors (SAFCEC). In the previous report it was reported that SAFCEC claimed to represent 10.4% of registered contractors, who employed approximately 35 000 employees. This time around this organisation claims its membership has increased to 330 members, which translates to 12.4% of 2675 registered contractors with the Construction Industry Development Board (CIBD). SAFCEC claims that its members have 90 000 employees in their employ. 

The employees are represented on the NNF by the National Union of Mine Workers (NUM) and the Building and Construction Allied Workers Union (BCAWU). In the previous report, it was reported that NUM represented 14.2% of employees in the sector, while BCAWU represented another 6.4%. According to SAFCEC, the current membership of NUM has improved to 17.08%, whereas BCAWU’s membership has declined to 4.65%. SAFCEC also claims that the two unions jointly represent some 19557 employees, which translates to 21.73% of the total workforce in the sector. However, NUM and BCAWU claim to collectively represent some 87 000 employees in the sector.
Wage negotiations in the sector

The parties to the NNF have been bargaining collectively on conditions of employment and wages since 1996. SAFCEC is the largest employer representative body in the sector. Unions in the sector are, however, not representative of employees in the sector, probably because of the transient nature of employment in the sector. The unions argue that it is difficult to organise workers who are repeatedly employed on limited duration contracts (LDC). 

The industry began with wage negotiations in April 2009 and, after six meetings, they deadlocked on 19 June 2009. The unions then referred a dispute to the Commission for Conciliation, Mediation and Arbitration (CCMA) for conciliation. An agreement was finally reached after six days of strike.
The parties to the agreement recommend that the Minister should promulgate the minimum or agreed rates to be implemented on the first Monday of September 2009 and remain in operation until 31 August 2010. The expectation is that the agreement, upon promulgation, will be extended to all employers and employees in the civil engineering sector. The agreement is strictly for one year on minimum wages and the parties will negotiate wages again next year. 
The agreement also deals with a number of issues, some of which have relevance to and impact on the sectoral determination. The issues are listed below:

1. Scope of application of the collective agreement;
2. Promulgation of collective agreement(s) in the Sectoral Determination: Civil Engineering Sector, South Africa;
3. Period of operation of the agreement;
4. Peace clause;
5. Across the board increase;
6. Minimum wage;
7. Limited duration contract of employment;
8. Annual bonus;

9. Inclement weather;

10. Appointment of a Task Team to investigate the following issues:
job grading, on-site clinics, collective bargaining levels, hours of work, number of leave days, (annual leave, maternity leave, family responsibility leave);
11. Sleep out allowance;

12. Severance pay;

13.  Payment during period of lay-off;

14. Skills Development and Training;

15. Retirement fund;

16. Projects bonus; and

17. Sub-contractors.
The agreement was then forwarded to the Department as an input document in the reviewing process. As in other sectors, the Commission is aware of the need to encourage collective bargaining; hence great significance is placed on the parties’ agreement. 

Terms of reference

The terms of reference for this investigation as published in the Government Gazette No. 31998 notice No. R.275 dated 13 March 2009 was as follows:

“to review wages and the conditions of employment in the Sectoral Determination 2, Civil Engineering Sector, South Africa, and to establish the feasibility of extending the scope of application to include Building and Construction sectors under Sectoral Determination”.
Methodology

A four-phased project framework was developed for the investigation:

Phase One – Administrative aspects

A notice was published in the government gazette on 13 March 2009 inviting interested parties to make written representations within 30 days to the Director-General on their views about a review of the conditions of employment and wages in the civil engineering sector. 

Ten (10) written submissions were received. The submissions mainly came from the building bargaining councils and employers’ associations in the building sector, which mainly contested the possible extension of scope of application to include building and construction in the sectoral determination. Those associations and councils are: Gauteng Master Builders Association, Kwa-Zulu Natal Master Builders and Allied Industries Association, East Cape Master Builders Association, Building Industry Bargaining Council Cape of Good Hope, Metal and Engineering Industries Bargaining Council and Building Industry Bargaining Council (Southern – Eastern Cape). 
Submissions were also received from the following employers associations: SAFCEC and Consolidated Association of Employers of Southern African Region (CAESAR). For employees, NUM and BCAWU submitted a joint submission. 
Phase Two – Consultation with stakeholders 
Eleven (11) public hearings were conducted, covering all provinces except North West. Hearings were scheduled to take cognisance of the different areas in the current determination and also of the areas that are covered by the building bargaining councils, just to notify them about the process. There was also a consultation meeting with an Eastern Cape bargaining council for further clarity on the future role of the sectoral determination if its scope was extended.
During the public hearings, SAFCEC and NUM representatives informed the Department that they were engaged in wage negotiations, which later deadlocked. NUM then referred the matter to the CCMA. However, for the benefit of the public hearings the parties made their individual submissions on behalf of their constituencies. SAFCEC prepared a unanimous submission for all public hearings. NUM and BCAWU also submitted written submissions, which were endorsed by the Congress of South African Trade Unions (COSATU) and South African Building and Allied Workers Organisation (SABAWO). 

The focus of the public hearing was on major cities and areas that have or had bargaining councils in order to alert them of the Department’s investigation processes. 
Table 1 below indicates places visited together with the attendance profile of stakeholders for each hearing.

Table 1: Schedule of public hearing dates, venues and attendance  

	Province
	Date
	Employers
	Employees

	KWAZULU NATAL
Durban

Richards bay


	27/05/09
	2
05

	12
04
TOTAL:  21

	WESTERN CAPE
Cape Town

George
	26/05/09
27/05/09
	17
06
	11
05

TOTAL:  39

	EASTERN CAPE
Port Elizabeth

East London


	02/06/09

01/06/09
	04
16

	03
10
TOTAL: 33

	MPUMALANGA
Witbank


	11/05/09

	05

	03
TOTAL: 08

	GAUTENG NORTH
Pretoria


	11/05/09
	02

	04
TOTAL: 06

	FREE STATE

Bloemfontein
Kroonstad
	01/06/09

03/06/09
	11
16

	0
10
TOTAL: 37

	LIMPOPO
Polokwane              


	27 May 2009

	01

	01
TOTAL: 02

	NORTHERN 
CAPE

Kimberley

Upington
	20/05/09

18/05/09
	02
05
	02

04

TOTAL: 13

	GAUTENG SOUTH
Johannesburg


	08/06/09

	08

	03
TOTAL: 11


There were areas like Nelspruit where, despite meetings having been arranged, there was no attendance. In total, the hearings provided information from a total of 170 attendees, which included employers or employer representatives, bargaining councils’ representatives and employees or employee representatives.  It should be noted that, while attendance in all the provinces was not satisfactory, it has improved when compared to the previous hearings held in 2006. 
Public hearings were conducted concurrently with the sector’s wage negotiations. As a result, written and verbal inputs submitted during the public hearings did not vary significantly from the constituencies’ wage negotiation mandates. 

Phase Three – ECC Process

During this stage the Commission engaged with the different proposals made by stakeholders and prepared its recommendations to the Minister. 

Phase Four – Publication of the amended sectoral determination

This phase will see the publication of a sectoral determination, once approved by the Minister, in the Government Gazette and subsequent awareness-raising measures. 

Structure of the report

The report consists of the following chapters:

· Chapter 2 of this report outlines the state of the civil engineering sector;
· Chapter 3 discusses the findings of the investigation and resultant proposals;
· Chapter 4 discusses the proposals in light of the criteria that the Commission has to consider; and
· Chapter 5 summarises the recommendations by the Commission.
Chapter Two

Sector Profile

Employers

The main employer role-player in the industry is SAFCEC, which reportedly represents 330 contractors, who employ approximately 90 000 employees. There are 2 675 civil engineering contractors (employers) that are registered with the Construction Industry Development Board (CIDB), of whom SAFCEC says it represents 12.4%
. 

According to SAFCEC’s first quarter report released in March 2009, annual economic growth slowed during the 3rd quarter as a result of the credit crunch and uncertainty within the market. Forecast for 2009 indicates that the South African economic may only grow by 1.2%. This lower expected economic growth rate is due to the international credit crunch and subsequent contraction of world demand for commodities. 

Employees
In terms of a Quarterly Labour Force Survey for 1st quarter which was released by StatsSA in May 2009, although construction accounted for 1 126 000 jobs in January to March 2009, the industry reported a loss of 65 000 jobs. SAFCEC, in its president’s report for 2007/2008, reported that employment in the civil engineering sector has increased continuously since 2002 from 57 000 (2007) to 130 000 (2008). It also reported that, despite evidence of the growth that has taken place, the skill levels remain a major concern.    

SAFCEC, in its submission to the Commission on 06 May 2009, mentioned that NUM represented 15372 (17.08%) and BCAWU represented 4185 (4.65%) of the employees that are employed by SAFCEC’s members, and that union membership in the civil engineering industry as a whole amounts to 19 557 (21.73%)
.  
On the other hand, the unions’ joint submission contained different figures, with NUM claiming 60 000 and BCAWU claiming 27 000 active members respectively. Figures obtained from the Department’s Collective Bargaining section place NUM’s membership at 270 536 registered members (219 885 in Mining, 10 273 in Energy sector and only 40 378 in Construction) and BCAWU’s membership at 10 929 active members (for which there is no breakdown per sector). No estimates are available for union membership of those employed by non-SAFCEC members. Union membership within the civil engineering sector is often difficult to estimate as employment is largely based on limited duration contracts (LDCs).  

Bargaining in the sector 
Since 1996 SAFCEC has negotiated with the unions on wages and other conditions of employment in order to create some stability in the industry. Attempts to establish a bargaining council were made but failed due to lack of representivity on both sides. Labour has argued that it is always difficult to organise workers in the sector due to the duration of the projects, which is normally short.
The industry is largely dependent on projects that are awarded on a limited or temporary contractual basis, and the duration of such projects in turn affects employment levels.  

SAFCEC is the only employers’ organisation registered in the sector and BCAWU and NUM are the two major unions representing the majority of workers. 

Industrial action
Workers in the sector were granted a certificate to strike on 07 July 2009 by the CCMA. At the time of the strike the unions were demanding 13% for the first year of the agreement, while employers were offering 10.4%. During the strike, the Times newspaper reported that about 70 000 construction workers participated in the industrial action, which disrupted all 2010 projects, including the construction of the Gautrain sites, SANRAL highways upgrades, King Shaka International Airport and the Coega project in the Eastern Cape. 
The strike commenced on 08 July 2009. Besides wages, employees also demanded improvement on maternity leave to six months with full pay, payment for not working on rainy days and a health care facility at every construction site. According to the employers the demands of employees translated to an increase of 65% in total.  

 After the intervention of the CCMA, the Labour Minister and the Local Organising Committee (LOC) for 2010, the parties eventually reached an agreement on 15 July 2009, settling for 12% wage increase, improvement on bonuses and improvement on inclement weather provision. The parties also agreed to suspend the other issues for further investigation by a task team still to be established. 
The position of the civil engineering industry

The civil engineering industry is particularly encouraged by the emphasis put on infrastructure delivery as manifested by the Presidency promotion of initiatives such as the Accelerated and Shared Growth Initiative for South Africa (AsgiSA) and Joint Initiative for Priority Skills Acquisition (JIPSA). The approach taken by the Presidency to achieve this has been to draw attention to specific infrastructure deficiencies, and to provide support for infrastructure initiatives by the respective infrastructure line departments and other spheres of government. 
AsgiSA infrastructure interventions have been both specific and cross-cutting and supportive of existing mainstream government programmes. These include the construction of multibillion rand projects such as the 2010 Soccer World Cup stadia, Gautrain, Gauteng freeway projects, Harbour, Airport development and Eskom power station.
The following five indicators reflect actual figures compiled by SAFCEC on their state of the civil industry report for the 1st quarter of 2009
:

1.
Confidence levels

The confidence
 levels came down sharply from 91.7% out of a potential hundred in the 2nd quarter of 2008 and are barely positive at 51%. The outlook of the respondents seems to be very pessimistic in the light of worsening global economic conditions and the effects they might have on the industry. Large companies are also becoming cautious of the future beyond current book order. SAFCEC expects that confidence levels will only rise if government and other clients keep to their infrastructure spend by awarding new projects during the course of 2009.  

2.
Tenders
The cumulative number of tenders increased by 9.87% for the 4th quarter ending December 2008. Respondents to the SAFCEC opinion survey confirmed this and indicated that an increase in the volume of tenders was experienced during the final quarter of 2008. Large contracts were awarded during the 3rd and 4th quarters of 2008. SANRAL awarded an additional R1.8 billion in maintenance, upgrades of roads and also the creation of new roads. Eskom awarded the civil engineering sector the contract for the Kusile power station.  These awards will definitely influence the civil engineering industry turnover in the next couple of quarters.
3.
Employment

Annual employment ending December 2008 increased by 10.63%. This growth in employment for the 4th quarter is not surprising given the momentum of growth in turnover of 24% and 25.1% during the 3rd and 4th quarters respectively. 
4.
Contract awards

Current books are still healthy as a result of contracts awards that grew substantially by 36% during the 4th quarter of 2008. The increase in contracts awarded this time can be attributed to the Medupi power station, the petroleum pipeline from Durban to Gauteng, the Gauteng freeway improvement scheme awarded by SANRAL and the most recent award of the Kusile power station.
5.
Turnover

Civil engineering turnover increased by 25.1% in real terms up to the end of the 4th quarter compared to the same period ending the second quarter of 2007, and it is expected to grow by 5%. There is a possibility that 2010 could be a tipping point for the industry (contraction in activities), depending on the impact of the financial crisis on new macro projects.
	Indicator
	6 Months To
	12 Months To

	
	2008.q4
	2007.q4
	2008:q4
	2007:q4

	Confidence*
	-35%(118.86)
	-6.76% (182.78)
	-19.43% (303.2)
	-1.72% (376.32)

	Tenders
	19.53%
	-18.13%
	9.87%
	-9.28%

	Contract Awards**
	22%
	-12%
	36%
	20%

	Employment
	11.03%
	13.37%
	10.63%
	11.31%


*Confidence index measured as percentage change in cumulative net improvements.

**Contract Awards based on contracts awarded in the RSA only.
The construction boom
According to the labour joint submission, large construction companies have been the greatest beneficiaries of the construction boom. Firms have not benefited equally, with the majority of smaller emergent firms being marginalised from ever winning a major contract. A tiny minority of registered contractors (0.2%) tend to win the lucrative government tenders
. Despite the credit meltdown, there can be no doubt that the construction sector in South Africa continues to be on the boom cycle.

As South Africa enters the “crunch-time” in the run-up to the 2010 World Cup, according to the envisaged spending, the civil engineering industry could double in size up to 2014. It was believed that the boom would begin in 2006, but that the delays related to political and environmental processes in respect of large projects could have a negative impact on rapid growth. It was nevertheless envisaged that 2007 and 2008 would be promising for the industry, with double-digit real growth expected.

Chapter Three

The focus of the investigation, in line with the terms of reference, was to review minimum wages and conditions of employment in the civil engineering sector and further to establish the feasibility of extending the scope of application to include the building and construction sub-sectors under Sectoral Determination 2. 

This chapter deals with the current dispensation in the sectoral determination around minimum wages and other related conditions of employment. In addition, it also deals with the inputs received during the public hearings, written inputs submitted to the Department, the agreement signed by the NNF, proposals by the Department and recommendations of the Commission.

Extension of scope to include building and construction

The sectoral determination applies to every employer and employee in the civil engineering sector, as defined in sub-clause (2), excluding any employee who is employed as a manager or in a position more senior than that of a manager. The civil engineering sector means the sector in which employers (other than local authorities) and employees are associated for the purpose of carrying out work of a civil engineering character.  
The building sector is mostly regulated by bargaining councils, which tend to be regional councils operating in a specific region or town. Where a council agreement has not been extended to non-members, it is possible to find inequality between employees doing the same work and in the same province/region.

Currently there are four (4) regional building bargaining councils that have active collective agreements, namely the Building Bargaining Council for North and West Boland, the Building Industry Bargaining Council for Cape of Good Hope, the Bargaining Council for the Building Industry (Bloemfontein) and the Bargaining Council for the Building Industry (Kimberly). The Building Industry Bargaining Council (Southern - Eastern Cape) has not had a collective agreement since September 2001.  

The bargaining councils of some regions such as Gauteng and Kroonstad have since collapsed.  The employer representative in the Gauteng Bargaining Council withdrew from the council with effect from 1 March 1999 and the Labour Court issued an order that the council be wound up in terms of Section 59(1)(b) of the Labour Relation Act (LRA).  The council’s registration was successfully cancelled on 08 June 2004.  
The Kroonstad Bargaining Council informed the Department on 23 January 2002 that it was no longer functioning.  The council and its member-parties were then given 60 days in terms of Section 61(4) of the LRA to provide reasons why their registration should not be cancelled.  The registration was successfully cancelled on 11 August 2006.
 Other parts of the country have neither attempted to establish a bargaining council nor have a bargaining council. This leaves a large chunk of workers in the building sector not covered by any minimum wage agreement. Some parts of the country have the so-called voluntary bargaining forums (VBF), which function like bargaining councils to determine terms and conditions of employment for a specific area. 
Employees in the building sector are highly exploited with absolutely no union representative. Employers in most cases in the same area pay different wages since there is no regulatory tool in place. Even the Department is inundated with calls especially from employers seeking clarity on rates that they should pay their employees in this sector. In some instances, labour inspectors apply the civil engineering determination since there is a thin line between the two sub-sectors, and that has severe legal consequences for the Department.   
NUM approached the Minister and requested that he should explore the possibility of extending the scope of the civil engineering determination to include both the building and construction sub-sectors.  Subsequent to that, the Department consulted with the major employer representative (SAFCEC) in the civil engineering sector, which also conceded there was a need for the investigation, but proposed that it should be separated from the minimum wage review. SAFCEC also proposed that the manufacturing sub-sector should be excluded from the investigation, which should only focus on the building and construction sub-sectors. 
Views of the employers

SAFCEC recommended that under the current situation the building and civil engineering sectors should not be regulated in a single sectoral determination. SAFCEC proposed that a proper investigation should be done to give consideration to this highly sensitive and diverse market, and it should be done separately from the normal public hearings process or from the wage review investigation. This employer association committed to cooperate with any investigation by the Department, but urged that the investigation should only focus on the possible inclusion of the building and construction sub-sectors under the civil engineering determination.  
During the public hearings, employers throughout the country had mixed feelings about this issue. While acknowledging that employees in the building sub-sector needed some sort of protection or regulation tool, employers maintained that the civil engineering determination was not an option since it already stipulates high minimum rates than those that are paid in the building sector. Employers warned that aligning the two sub-sectors would have unintended consequences, and it might lead to a massive job losses in the building industry. They further needed some clarity whether there would be another investigation that would only deal with conditions of employment and wages, since the terms of reference referred to the scope of application only. 
In Pretoria employers had a different view and supported the idea of extending the scope. They mentioned that there is a thin line between the two sub-sectors and in most cases they interlink. They further mentioned that the conditions of employment in the sectoral determination should be aligned to the building bargaining council’s agreements benefits, and building employees should not forfeit some of the benefits that they are entitled to when they are merged with the civil engineering determination, such as sick fund, etc. Employers in other areas mentioned that they were willing to form regional bargaining councils, however they were hindered by the employee representivity levels, which were generally low.
Representatives from the Master Builders Association (Eastern Cape) (MBA-EC) submitted their written inputs, which highly contested the inclusion of the building industry under the civil engineering determination. They proposed that a full scale investigation should be conducted. They also argued that a merger of the two sectors would cause confusion in the building sector.

Master Builders Association Eastern Cape (MBA-EC) and CAESAR also criticised the Department for failing to define “building” in its terms of reference, and so argued that the Department could not continue with the investigation unless and until a clear definition has been done. MBA-EC further stressed that there were a number of collective bargaining regimes in the sector, which the Minister should study before deciding whether or not to extend the scope of application. These regimes include benefits such as funeral and sick benefits which, if left out, could prejudice the workers.
The Gauteng Masters Builders Association (GMBA) proposed that collective bargaining should be structured between these sectors before an extension could be considered. The GMBA also mentioned that civil engineering sector involves mainly large scale contracts while the building industry deals mainly with smaller projects which rely on large numbers of workers with different skills, hence the different remuneration models.

The KwaZulu Natal Masters Builders & Allied Industries Association mentioned that the rates stipulated in the civil engineering determination are way too high and the merger of the two sectors would be detrimental to the building sector. The association also proposed that, if a merger had to occur, it should be done on a phased-in approach, although they expressed reservations whether the civil engineering determination was an appropriate determination. They warned that if the two sectors are combined, there would be an increase in building costs, which would ultimately lead to reduced demand, resulting in closure of many contractors and severe job losses. The association proposed a separate sectoral determination for the building sector if there was a need to extend protection.
Views of Building Bargaining Councils
The Bargaining Council of Cape of Good Hope proposed that there should a sectoral determination since it is considered to have a measure of regulation for employers and employees that are not covered by bargaining councils’ collective agreements. However, the bargaining council argued that the building sector should not be combined with civil engineering because the two sectors are different and have different challenges.

The Building Industry Bargaining Council (Southern–Eastern Cape) was not pleased with the apparent interference in its jurisdiction, arguing that it was not appropriate for the civil engineering stakeholders to request extension on their behalf. If extension was needed, it should be the building sector itself that approached the Minister to request an investigation. The council also argued that parties in its area negotiate from time to time and have a collective agreement on substantive issues, but which has not been extended to non-parties.  
During the further consultation meeting with the Southern -Eastern Cape Building Industry Bargaining Council, it was discovered that parties to the bargaining council had a different view with respect to the existence of the council. An employers’ representative argued that by virtue of having a collective agreement on conditions of employment, there was a bargaining council in the Eastern Cape. On the other hand, an employees’ representative maintained that there was no bargaining council in the Eastern Cape and further mentioned that, whenever they wanted to engage employers on issues of mutual interest, the employers say they do not have enough numbers. This bargaining council has not had a collective agreement since September 2001. The Department explained to parties that any extension of scope would have impact on the council either way.
No other bargaining council provided any constructive input except to seek clarity on the intention of the notice and of the investigation, which clarity was given during public hearings. 

Views of Employees
In their joint submission NUM and BCAWU argued that the separation of collective bargaining between the civil engineering and building sectors had serious consequences on the wages and conditions of employment for construction workers and reinforced inequalities between the sectors amongst workers doing the same levels of work. 
These unions alleged that most established companies have both Building and Civil Engineering divisions, and that employers sometimes transfer workers to the lowest division in order to circumvent the rates of the civil engineering determination. They then proposed that greater efforts should be made to ensure greater parity between the working conditions in the civil engineering and building sectors. They argued that this could only be done through the merger of the two sub-sectors. COSATU and SABAWO endorsed the submission that was presented by both NUM and BCAWU.
The general feeling of employees throughout the country was that the scope of the civil engineering determination should be extended to include the building sector. They mentioned that the skills levels that are needed from the two sub-sectors are the same; therefore there should not be a distinction in the conditions of employment and wages. They also argued that bigger employers draw employees from the same pool and utilise them either on civil engineering or building projects, performing the same work. Employees alleged that employers would automatically categorise employees as building employees in order to circumvent the civil engineering determination rates. 
Views of the Department

Employers in the building sector where there is no bargaining council often blame the failure to establish a bargain council on the fact that the trade unions are not sufficiently representative. On the other hand, Labour complains that it is always difficult to organise workers in this sector due to the nature of contracts which are normally on limited duration or very short, especially if employees are engaged to perform renovations and maintenance. 

It should be noted that currently the building industry is either regulated by collective agreements or the Basic Conditions of Employment Act, depending on whether there is a functioning bargaining council.

There is also bargaining taking place within the sector through voluntary bargaining forums (VBF) or bargaining groups operating in different areas which are not extended to non-parties. Due to the nature of these structures, parties can withdraw whenever they choose from the agreement. Their agreements are not enforceable through the Department’s structures, although they may be enforced through the normal court channels.

According to the Department’s civil engineer, since a bricklayer in civil engineering and a bricklayer in the building environment undergo the same training and have the same expertise, they should not be treated differently. These sub-sectors basically fall under one umbrella, both being classified as construction in terms of the Occupational Health and Safety Act. The Department therefore recommends the following three options in order to realise the extension of scope of application:
Option one: The scope of Sectoral Determination 2 for civil engineering should be extended over a period of time (phased-in approach) to cover the building industry. If that is realised, in order to accommodate both sectors, Sectoral Determination 2 should then be called the Sectoral Determination for the Construction Sector. The Department is mindful that in terms of section 55 (7)(a) of the BCEA the Minister may not publish a sectoral determination for the areas that are covered by a collective agreement. Since the building sector is characterised by regional bargaining councils, it is obvious that in the event that there is a bargaining council in a particular area and it has an active collective agreement, SD2 will not apply. Where bargaining councils have no active collective agreements, the scope of application should be extended to them. The challenge is that this step may be seen as undermining collective bargaining.
As previously mentioned, some collective agreements give employees benefits that are different from the civil engineering determination. The Department recommends that workers that are already entitled to these benefits should not forfeit them as a result of the extension SD2, but it should not be compulsory for the employees that are employed after the introduction of SD2 to belong to these funds, unless they are incorporated to the SD2. 

Option two: Due to the wage gap between the two sectors, and in order to avoid or minimise the negative impact on the building industry and job security, the Department recommends that the building industry should be investigated separately and the outcome of that investigation be used to inform the Minister whether to publish a separate sectoral determination for the building sector. The investigation should aim at merging the two sectors at a later stage. The investigation should be done as soon as possible. 
Option three: As the public hearings did not provide enough information on the vulnerability levels of employees in the building industry, and given the fact that the two sectors have different categories of employees, the Department recommends that a study of the building sector be commissioned in order to inform the Department which direction to take.
Recommendation by the ECC

The ECC recommends that the scope of application for Civil Engineering should not be extended to include Building and Construction. 
Wages and annual increases
The current sectoral determination prescribes wages for a period of three years. In terms of the current sectoral determination wages will lapse on 28 February 2010. Wage tables are also complex and consist of grade 1 to grade 9, which was done to accommodate the needs of the sector, as shown in the table below:

Table 2: Current wages

	Grade
	2006
	%
	2007
	%
	2008
	%
	2009

	1
	10.27
	8.0
	11.09
	8.0
	12.48
	12.2
	14.00

	2
	10.40
	8.0
	11.23
	12.0
	12.58
	14.5
	14.40

	3
	11.00
	8.0
	11.88
	12.0
	13.31
	11.2
	14.80

	4
	11.56
	8.0
	12.48
	11.05
	13.86
	10.4
	15.30

	5
	13.87
	8.0
	14.98
	11.05
	16.63
	10.05
	18.30

	6
	16.18
	8.0
	17.47
	8.0
	18.87
	10.25
	20.80

	7
	19.01
	8.0
	20.53
	7.5
	22.07
	7.85
	23.80

	8
	21.38
	8.0
	23.09
	7.5
	24.82
	8.0
	26.70

	9
	24.27
	8.0
	26.21
	7.02
	28.05
	7.5
	30.15


In order to maintain stability in the sector, the above grades were provided by the sector to the Department to publish in 2007, with increases already built in. The grades range from a general worker as grade 1 up to an artisan as grade 9 The current minimum rate of a general worker (grade 1) is R14.00 and artisan (grade 9) is R30.15. In addition to the increases negotiated with the unions, SAFCEC submitted that its members also awarded their employees an additional 3% across the board increase in November 2008, as a result of the inflationary pressures at the time.
 It should be noted that in the previous report, the sector had two sets of minimum wages, one for rural areas and another for urban areas. On the second year of the determination, rural areas gave higher increase in order to close or narrow the gap between rural and urban wages in the country. A single minimum wage for the entire sector was achieved in 2008.  Different grades in the wage regime were introduced in 2007.
Views of the employers
SAFCEC requested that the implementation date for new wages should be moved forward to the first Monday of September for the duration of the sectoral determination.
SAFCEC also urged the Department to note that on the 1 March 2009 minimum rates of pay were increased substantially by 14.5% and 12.% respectively in the lower categories. Employers therefore proposed that wage increases and annual wage increases should not exceed the Consumer price Index (CPI). 
Employers also proposed that consideration should be given to total cost of labour and that increases should be considered in the context of the world-wide credit crunch and its recessionary impact on the economy.  SAFCEC argued that the implication of total cost of employment to company, as per collective agreement or determination, should be used as the basis to evaluate the impact that these processes have on the overall employment cost. 
CAESAR initially expressed concern that in the past SAFCEC, BCAWU and NUM formulated an agreement which was then converted into the civil engineering sectoral determination, and ultimately extended to non-parties. However, they also proposed the same figure as SAFCEC, namely that wages should only be increased by CPI. 
Some employers in Polokwane and Johannesburg proposed an increment of 14% to 15%, while some employers in Cape Town proposed 20% increase. However, in many areas employers cautioned against a double-digit increment, arguing that it would have an adverse impact on the sector, resulting in major layoffs and closure of many businesses. 
In Bloemfontein and Upington some employers proposed an increase of CPI plus one percentage point for the first year, while subsequent years’ increase would depend on the future economic climate.  
Meanwhile, some employers in Port Elizabeth mentioned that the study revealed that 70% of employees in the construction sector earn below the poverty line of R2965.00, and proposed that, in order to improve the lives of workers in the sector, employees’ wage increase should be R45.00 per month.  The building industry did not have inputs on this aspect since that sector is not covered by the civil engineering sectoral determination and, in some cases, there are collective agreements in place.
Views of the employees
The joint labour submission reported that 70% of all construction workers earn below R2500 per month, which is below the upper poverty line of R2965 at year 2000 prices.  If that is extrapolated the figure of R2965 at a yearly average figure rate from 2000 to 2008, the current upper poverty line is at R4547 per household per month. Labour then proposed that the minimum wage should be pegged at R4500 per month. They contested the usage of CPI when the increase for the workers is determined and alleged that Chief Executive Officers’ (CEO) increases is normally not based on CPI.
NUM and BCAWU also repeated their written submissions when making inputs during public hearings and proposed 20% across-the-board increase for the first and subsequent years. Some employees in Port Elizabeth and Upington proposed R17,00 to R17, 91 as a minimum hourly rate for general workers. Some employees in Polokwane proposed an increase of 16% across all grades.   In Kimberley some proposed CPI plus 2% for grade 1 to grade 4 and CPI plus 1% for the remaining grades. In Kwa-Zulu Natal some employees proposed that the increases should be linked to inflation.
Employees argued that the work they do is labour-intensive and does not match the rate of pay they receive in reality. They also cited the rising cost of food, transport, school fees and the cost of living in general as the reason for their proposal. They also mentioned that increases on electricity also add more financial burden on their budgets, which affect affordability.
National negotiating forum agreement

The agreement reached on wages deals with a minimum hourly rate for different occupational classes and with across-the-board wage increases of 12%. With respect to minimum wages the parties agreed that the wage rates for a one year period would be as reflected in Table 3 below:

Table 3: Minimum hourly rates agreed by NNF

	Grade
	Current Rates
	Percentage
	New Rates
01/09/09-31/08/10

	1
	14.00
	12%
	15.68

	2
	14.40
	12%
	16.13

	3
	14.80
	12%
	16.58

	4
	15.30
	12%
	17.14

	5
	18.30
	12%
	20.50

	6
	20.80
	12%
	23.30

	7
	23.80
	12%
	26.66

	8
	26.70
	12%
	29.90

	9
	30.15
	12%
	33.77


Views of the Department

The Department wishes to point out the following:

On the second year of the current sectoral determination, rural areas received a large increase in order to be on the same level with the rest of the country. Although the Department had proposed that the phase-in approach should be adopted to harmonize wages over a period of time, the sector agreed on the once off approach. 

The sector also agreed on grades which were ultimately published as part of the sectoral determination. The grades range from 1 to 9, with different skill levels and the different job categories. 
The Department is mindful of the current credit crunch and of the fact that the demand for civil engineering jobs is diminishing, especially since most of the work was done in preparation for the 2010 FIFA World Cup. Therefore setting the minimum at a very high level might be wise due to the uncertainty of the future.  
In order to maintain stability in the sector and to promote collective bargaining, the Department therefore supports the sector’s agreement and recommends 12% as an increase on minimum rates. The Department further acknowledges that the agreement reached between the parties was only set for one year, whereas the sectoral determination normally is reviewed after three years. The Department further recommends that the new minimum wages should be determined for three minimum year period. Wages should be increased by CPI excluding owners equivalent rent (eoer) plus two percentage point for the second and third years of the determination. The CPI to be used is the one that is published by StatsSA six weeks prior to the scheduled increment date. Below are the recommendations of the Department regarding new minimum wages levels: 

Table 3: Minimum hourly rates proposed the Department.
	Grade
	Current Rates
	01/09/2009 - 31/08/2010 New Rates
	01/09/2010 - 31/08/2011
	01/09/2010 - 31/08/2012

	1
	14.00
	15.68
	Previous  year rate +CPI (eoer)
	Previous year rate +CPI (eoer)

	2
	14.40
	16.13
	
	

	3
	14.80
	16.58
	
	

	4
	15.30
	17.14
	
	

	5
	18.30
	20.50
	
	

	6
	20.80
	23.30
	
	

	7
	23.80
	26.66
	
	

	8
	26.70
	29.90
	
	

	9
	30.15
	33.77
	
	


Recommendation by the ECC

The ECC supports the proposals of the Department with respect to the minimum wage increases, but disagrees with the Department’s proposal on the period of the sectoral determination. The ECC recommends the endorsement of the parties’ agreement on this aspect, namely that the sectoral determination be fixed for one year. The ECC further recommends that the minimum wages be effected from 1 September 2009. 
Other issues contained in the agreement.
(a) Annual bonus; and 
(b) Inclement weather.

Annual bonus

In terms of the current sectoral determination, every employee is entitled to a bonus equal to 16 working days’ pay.

Views of the employers and employees

This condition of employment was not discussed during the public hearings, thus there were no inputs other than a confirmation of the agreement signed in the sector. 

The sector agreement

In terms of the agreement, an annual bonus will be granted as follows:
(a) December 2009: 17 days pay;
(b) December 2010: 18 days pay; and
(c) December 2011: 19 days pay; and

(d) December 2012: 20 days pay. 

Proposals by the Department

The agreement provides guidance to the Department with respect to what employers and employees deem equitable in respect of a bonus. The Department proposes that the bonus should be improved in line with the sectors’ agreement. 
 Recommendation by the ECC

The ECC supports the proposal of the Department with respect to the bonus provisions.

Inclement weather

In terms of the current sectoral determination, if no work has begun on site, and if an employee has reported for work, the employee will be paid for four hours. Should work be stopped after the first four hours, the employee will be paid for the hours worked. Where the employer has given employees notice on the previous working day that no work will be available due to inclement weather, then no payment will be made. 

Views of the employers and employees

This condition of employment was not discussed during the public hearings, thus there were no inputs other than a confirmation of the agreement signed in the sector. 

The sector agreement

In terms of the agreement reached in the sector, the parties agreed that an employee’s basic week earnings will not be reduced as a result of inclement weather, as currently contained in the sectoral determination. The implementation of this provision shall be phased-in over a period of time as detailed below:

 
Current minimum hours:
4 Hours/day

September 2009:

6 Hours/day


September 2010:

7 Hours/day


September 2011:

8 Hours/day


September 2012:

9 Hours/day

Proposals by the Department

The circumstances under which the sector is working, such as weather fluctuations, dictate that employers might require employees to work shorter time, thus paying less than the prescribed minimum wages for a day. This provision is contained in the current sectoral determination. The Department understands that work stoppage as a result of inclement weather is the fault of neither employers nor employees. Accordingly, the Department supports the sector’s agreement.
Recommendation by the ECC

The ECC supports the proposal of the Department with respect to inclement weather provisions.

Other Basic conditions of employment issues

During the public hearings employees submitted other inputs on a number of issues. The issues include the following: 

(a) Family responsibility leave; 

(b) Severance pay;
(c) Annual leave;

(d) Maternity leave; and
(e) Hours of work.
Family Responsibility Leave
In terms of the sectoral determination, employees that are in employment for longer than four months with the same employer are entitled to three days family responsibility leave per annum.  
Views of the employees
Employees proposed three (3) days family responsibility leave per occurrence. They argued that they have bigger families therefore three days per year is insufficient. 
Severance package 
In terms of the sectoral determination, employees are entitled to one week’s remuneration in the event of termination of employment based on operational requirements. 
Views of the employees 
Employees proposed an additional one week’s severance pay. They argued that the sector is amongst the lowest paying sectors in the country and one week of severance pay is not sufficient. 

Annual leave
In terms of the sectoral determination, employees are entitled to 21 consecutive days of annual leave per annum. 
Views of the employees

Employees proposed 30 days of annual leave or four weeks per annum. They argued that the current provision is insufficient since they do not reside with their families, so they need extra days.
Maternity leave 
In terms of the sectoral determination, employees are entitled to four consecutive months’ maternity leave.

Views of the employees 
Employees proposed six months’ maternity leave with full pay. They argued that the industry has started to employ more women, but maternity provisions in the sectoral determination do not make conditions conducive for women.

Hours of work 
The sectoral determination provides for a maximum of 45 ordinary working hours per week.

Views of employees

Employees proposed that ordinary hours of work should be reduced to 40 hours per week. They were of the view that the work they perform requires a lot of strength. They argued that if they worked fewer hours, fatalities in the industry would be reduced and more people would be employed in order to meet the deadlines. 

View of Employers

It should be noted that on the issues listed above, i.e. family responsibility leave, severance pay, annual leave, maternity leave and hours of work, employers were of the view that the current sectoral determination provides ample rights and protection and therefore there was no need to change these. Furthermore, some of the issues mentioned above will be covered in the investigation by the task team that the bargaining forum will establish.
Proposal of the Department

The Department is of the view that the conditions in the current sectoral determination on all these issues are adequate and therefore there is no need to change the determination on these issues.
Recommendation by the ECC
The ECC supports the proposal of the Department with respect to the abovementioned BCEA provisions.

Chapter Four

EVALUATION IN TERMS OF ECC CRITERIA

Ability of employers to conduct their business
The civil engineering sector in South Africa is currently experiencing growth, contrary to general economic indicators, and is far outstripping that of the rest of the economy. This is due to the significant projects surrounding the 2010 Soccer World Cup stadiums, the Gautrain, the Gauteng freeway upgrades, the Harbours and Airports developments as well as the development of Eskom’s power station.

The industry has the ability to grow up to 2014. In the previous report the confidence levels were high in the industry due to expectations of substantial infrastructure-related work. Since the country has entered the crunch time and the current economic downturn, confidence levels are down by almost half, from 91.7% to 51.2%. However, contract awards went up and this was attributed to the awards of other major projects that are mentioned above.  The Commission is optimistic that its recommendation will not impede the ability of employers to conduct their businesses successfully.

The impact of the proposed minimum wage on the cost of living and poverty alleviation

The increases that were proposed previously were higher than the CPIX, and the current proposal that is contained in the agreement is higher than the May 2009 CPI. The sectoral determination has consistently proposed increases above inflation. The CPI reflects the prices of commodities, and the higher the CPI increases, the faster the decrease in the purchasing power of individuals. In essence, if wages are increased by CPI, the buying power of workers does not change. 

The Commission is of the view that the proposed increases will not only assist in job creation and reduce staff turnover in the industry, but they will also have a major impact on staff retention. The increase is intended to improve the lives of workers. 

Wage differentials and inequality

The previous sectoral determination introduced a grading system, which was long overdue in the sector. The grading system, although it creates a wage gap between the employees, is aimed at recognising the skills and the contribution of each employee.  The current Commission recommendation promotes just that, although different categories of employees have different responsibilities and skills, and this gap might seem excessive. 

The likely impact of the proposed wages on current employment and the creation of employment

The increases as recommended are not likely to have a significant impact on employment levels, especially on small businesses. The May 2009 Labour Force Survey indicated that in the construction sector, of which civil engineering forms a large portion, 65 000 jobs were lost
. Since the country is entering the crunch time towards 2010, more jobs are likely to be lost, but this is not as a result of minimum wages. Given the increase in government infrastructure spend, increase in municipal spend, the country is optimistic that jobs in the construction industry will be retained until 2014. The sectoral determination as proposed will therefore not have a significant impact on employment creation; instead it will assist in job creation.

However, it should be noted with caution that the long lead times in awarding tenders and infrastructural development cost increases, including increased cost of employment, may have a negative impact on small businesses. 

Chapter 5

RECOMMENDATION OF THE ECC
5.1  Extension of scope
The ECC recommends that the scope of application of the Civil Engineering Sectoral Determination should not be extended to include Building and Construction. 

5.2 Minimum wages
The ECC recommends that the minimum wages should be increased by 12% and should remain in place for a period of one year, commencing on 1 September 2009. 

5.3 Annual bonus
The ECC recommends that an annual bonus be paid as follows: 

(a) December 2009: 17 days’ pay;
(b) December 2010: 18 days’ pay; and
(c) December 2011: 19 days’ pay; and

(d) December 2012: 20 days’ pay. 

5.4 Inclement weather
The ECC acknowledges that the sector is vulnerable to weather fluctuations, which may affect working hours. Accordingly, the ECC recommends that the inclement weather provision in the sectoral determination be revised as follows: 


September 2009:

6 Hours/day


September 2010:

7 Hours/day


September 2011:

8 Hours/day


September 2012:

9 Hours/day

5.5 Other basic conditions of employment issues: family responsibility leave; severance pay; annual leave; maternity leave and hours of work.

The ECC is of the view that the conditions in the current sectoral determination on these specified basic conditions are adequate and there is no need to change the determination.

� Information provided by SAFCEC 


� Information provided by SAFCEC 


� SAFCEC 1st  quarter report 2009


� Confidence index relates to the general business outlook amongst the companies within the sector. Below 50 indicates pessimism; 0 equals total pessimism and 100 indicates absolute optimism. 


� Engineering News, 2-8 November 2007


� STATSSA  LFS May 2009
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