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CHAPTER ONE

1.1. 
Background
The Employment Conditions Commission has pleasure in presenting the Minister with its report and recommendations on the setting of a minimum wage and conditions of employment in accordance with Section 51 of the Basic Conditions of Employment Act (BCEA) No 75 of 1997. In making its recommendations, the Commission took into account the issues for consideration set out in Section 54 (3) of the BCEA, to the extent to which they are appropriate.

Section 54 (3) of the BCEA requires that the Commission advise the Minister on the publication of sectoral determinations. An investigation has been concluded in terms of Section 53. The submissions from the taxi sector role players and the public are discussed later in the report. 

1.2. 
Terms of reference 

In terms of Section 52 (1) of the BCEA, in 1999 the Minister published in the government gazette a notice inviting the public to comment on the following terms of reference for the taxi sector investigation:

(a) Conditions of employment,

(b) Rates of remuneration,

(c) An appropriate definition of small, medium and large enterprises within the industry,

(d) The relationship with a broader transport determination,

(e) The regulation of pension, provident, medical aid, sick pay, holiday and unemployment schemes or funds.

[ANNEXURE A: Government Notice announcing the commencement of the said investigation.]

1.3. 
Methodology

The investigation was structured in two phases.

1.3.1. Phase 1: Data Collection
This phase dealt with the administrative processes and data collection through workshops and a literature review. A snapshot survey was conducted in 2003 due to the insufficiency of the information collected through public hearings.  

Publication of a Notice 

Public comments were invited through a notice that was published in the Government Gazette No. R. 1046 of September 1999. Interested parties had 30 days to submit their written representations to the Employment Conditions Commission. The period was extended by another 30 days since the response was poor. The extension notice was published in the national newspapers.

Twelve written submissions were received after the publication of the notice. The majority of the submissions were received from employees or their representatives unions.  Submissions were received, among others, from metered taxis (Hurter Cabs), Mpumalanga Provincial Taxi Council, South African Transport and Allied Workers Union (SATAWU), Gauteng Provincial Taxi Council, Gauteng Provincial Taxi Council and SATAWU (joint submission), Top Six Taxi Management and the South African National Taxi Council (SANTACO). The remaining four written submissions were received from individual drivers and operators.  

Provincial offices of the Department of Labour were requested to organise workshops with stakeholders. This was done in two phases. The first phase was conducted during May-September 2000. In this phase the intention was to sensitise stakeholders in the sector on the need for a sectoral determination. The second phase was conducted in July-August 2001. In this second phase formal public hearings were conducted in all provinces except KwaZulu-Natal. The session in KwaZulu- Natal had to be cancelled due to unforeseen unfortunate circumstances. 

Snapshot survey

The Department compiled a report based on the information it had collected, which was presented to the Commission. The Commission was of the view that some of the issues had not been canvassed thoroughly and requested the Employment Standards Directorate to source additional information from the sector.

The Community Agency for Social Enquiry (CASE) and the Development Policy Research Unit (DPRU) were then commissioned to conduct a study on behalf of the Employment Standards Directorate. The study involved a snapshot survey of three provinces on issues where gaps had been identified.  A sample comprising 450 employees and 15 employers was used in the study. 

The research process was divided into two steps: (a) survey work and (b) analysis and report writing.  CASE undertook the survey component and both organisations contributed to the analysis and report writing. The survey involved designing and administering two separate questionnaires:

· A questionnaire that was directed to drivers, and 

· A questionnaire that was designed to obtain information from taxi owners.  

The survey information was collected during March and April 2003.  The provinces that were selected for the study were Gauteng, KwaZulu-Natal and Limpopo.

The employee survey was only administered to taxi drivers. It did not collect any information from fare-collectors, rank marshals or administrative personnel. It did, however, collect some information about fare-collectors from the drivers and owners. The sample was stratified by province, the type of area in which the taxi driver operated (either metropolitan, small urban or rural) and by the distances driven by the drivers (either long or short distances).

1.3.2. Phase Two: Consultation

Stakeholder consultations

The stakeholders who were consulted and who participated in the public hearings include, amongst others, SATAWU, SANTACO, Top Six Taxi Management, as well as other provincial taxi associations.  The South African National Taxi Drivers’ Association (SANTADA) had not yet been established when the investigation commenced but participated in the later stages of the process.

As part of its commitment to public participation and transparency, the Employment Standards Directorate continued throughout the process to meet with the stakeholders within the sector so as to keep them informed. To this end, stakeholder meetings were held during March-April 2003 with SATAWU, Top Six Taxi Management Associations, SANTACO, SANTADA, and the Departments of Transport and Labour at a national level.

Establishment of a Working Committee
It was agreed at the stakeholders meeting held on 2 December 2003 to form a working committee of two representatives from each of four organisations i.e. SANTACO, Top Six, SANTADA and SATAWU. The working group started its deliberations on 20 January 2004. Further meetings took place during February and March 2004.

Publicity and Awareness

The Department through its Employment Standards and Communications Directorates distributed pamphlets and posters before and during the hearings. National and local media were used to sensitise the public about the investigation of the taxi sector. Provincial offices were required to manage their awareness campaigns on the information sessions and the hearings.

1.4. 
Structure of the report

Chapter 2 of this report outlines the historical perspective and describes the taxi sector. Chapter 3 discusses three issues: the definition of the sector, demarcation and wages. Chapter 4 deals with conditions of employment. Chapter 5 deals with the evaluation of the impact of the minimum wage on the alleviation of poverty, job creation and affordability. Chapter 6 presents the recommendations of the Employment Conditions Commission.

CHAPTER TWO

2.1.
Historical perspective and description of the sector

2.1.1.
 Evolution of the taxi sector

Prior to 1987, the public transport system available for Black commuters was very inadequate and few Black commuters had access to private transport. In 1987, the White Paper on Transport Policy argued for the promotion of the minibus taxi industry and consequently the legalisation of 16-seater minibuses, which until then constituted part of the illegal and growing informal economy. Immediately thereafter, there was an unprecedented growth in the number of permits that were granted. Khosa (1992) states that between 1986 and 1987 the number of licenses issued increased from 7 093 to 34 378 in the Johannesburg area alone.

When the transport industry was deregulated in 1987, many entrepreneurs decided to apply for permits to participate in the industry.  The failure of the public transport system, to cater for a growing demand from commuters as well as the popular notion that the taxi industry promised huge returns on investment, led to a proliferation of vehicles. The resultant oversupply of taxis created intense competition and conflict between owners and between drivers.

2.1.2.
 The nature of the taxi sector

The industry ranks high among our country’s major modes of transport, ferrying thousands of people both in rural areas and in big cities. It is the multitude of passengers that it carries and the numbers of road accidents together with the many instances of violence within this sector and the inadequate regulatory framework on conditions of employment that compelled government to think seriously about regulating the sector. 

In 2001 it was estimated that the minibus taxi industry carried about 65% of commuters and that there were 130 000 minibus taxis in operation in South Africa. There has not been a marked increase in the number of taxis since 2001 because operators have focused on maintaining the current fleet in the light of the re-capitalisation process rather than purchasing new taxis. It is estimated that the taxi industry generates upwards of R9bn a year in revenue.

Khosa (1998) argues that the majority of people entering the industry as drivers do so out of desperation about the lack of alternative employment.  It has been suggested that very few people would choose this form of employment because of the long working hours, low levels of remuneration and the dangerous working environment.  According to Jurgensen (1998), it is common for a driver to wake up at 3:30 am every morning to go to work and return after 9 pm at night. Jefthas (2002) states that on average drivers may bring in between R1 600-2 000 per week but would be given R200-R250 as their weekly wage.

Matiko (1989) notes that legally most taxi drivers are employees and can therefore invoke rights to specific entitlements.  They should, for example, contribute to the Unemployment Insurance Fund, and be entitled to paid leave and to Workers Compensation benefits when injured on duty.  Drivers do not, however, normally get any of these benefits.  

One of the key factors contributing to the poor working conditions in the industry is the lack of formalised contracts between employers and employees. One of the consequences of the absence of formal contractual arrangements is that employment in the industry can be quite tenuous and that disputes about conditions of employment may often be settled by dismissal.

In addition to the above, a discussion of wages and conditions in the minibus taxi industry needs to take into account the restructuring planned for the industry and, in particular, the re-capitalisation policy. Re-capitalisation is aimed at solving the problem of ageing taxi fleets and addressing the road usage and road safety problems caused by the large numbers of vehicles currently operating. The policy envisages the current 16-seaters being traded in and replaced by 18-seater or 35-seater vehicles fitted with electronic payment collection systems.

Employees in the taxi industry include taxi drivers, rank managers, queue marshals, fare-collectors, and other administrative or operational staff.   Rough estimates from the literature and the popular media put total employee numbers at about 80 000, with taxi drivers constituting the bulk of all employees in the sector.  

The taxi associations who have control over the ranks employ rank marshals and administrative staff. Some taxi drivers own the taxis they drive but taxi operators employ most of the drivers. Owner-drivers are not at issue in this report because they are not employees. The position of fare collectors and car washers is tenuous since neither the employers nor the drivers seem to want to accept responsibility for their employment. An investigation into the situation of fare collectors (“guardjies” in Cape Town and “jumper boys” in Kimberley) indicated that fare collectors are often schoolchildren or friends of the driver. The driver normally pays them per trip from the takings of that trip. Investigations in Cape Town and Port Elizabeth also revealed that fare collectors often get work on taxis as they arrive at the rank. Thus a fare collector will not necessarily work for the same driver every day or continuously. 

Transport officers are members of the taxi associations who have been mandated by the associations to assist with the monitoring of routes. Their function is to ensure that other operators are not illegally using their routes. They operate on rotational basis.

Rank managers are responsible for the smooth running of taxi ranks and they make sure that there are no illegal operators. 

Queue marshals are responsible for specific routes at the taxi ranks. They make sure that taxi drivers get passengers using a roster to allocate vehicles operating on a particular route.  

Metered taxi operations differ significantly from the minibus taxi operations. In particular, while minibus-taxis operate along defined routes, the route for a metered taxi on any particular route is determined by the customer concerned. In addition, while a person wishing to travel on a minibus taxi must wait for the next available vehicle, those using metered taxis can order a taxi at the desired time.

While most of the taxis discussed in this report take the form of minibuses, some sedan cars are used for similar operations. Unless indicated otherwise, wherever this report refers to minibus taxis, the term includes sedan vehicles used for similar purposes.

CHAPTER THREE

This section focuses on defining the sector, the scope of the sectoral determination, demarcation and the levels of wages.  The format of the report in respect of these issues is as follows; a brief presentation of the issues raised in the initial departmental report, followed by the findings of the snapshot survey, then the views of the stakeholders and, finally, the Commission’s views.

3.1.
Defining the taxi sector 

Initial report

The initial report suggested a definition for the taxi sector that was largely derived from the definition of the transport sector bargaining council. The report defined the taxi sector as:

 “The sector in which owner drivers, employers and employees are associated for the purpose of conveying for reward on any public road any person by means of a self-propelled vehicle intended to carry not more than 35 persons simultaneously, including the driver, and includes all operations incidental thereto or consequent thereon.” 

Research findings 

Neither the snapshot survey nor the task team deliberations suggested any deviation from the above definition. However, there was some discussion as to whether the 35-seaters should be covered by the new sectoral determination or by the passenger transport bargaining council agreement. This is discussed under “Scope” below. 

The Commission

Aside from these issues, the Commission is confident that the definition generally refers to the specified sector. The Commission is also of the view that the broad definition as used in the bargaining council will effectively cover all modes of transport that operate currently within the sector as well as accommodate proposed changes within the sector with respect to the re-capitalisation process envisaged by the Departments of Transport and Trade and Industry. 

3.2.
Scope of the sectoral determination

In terms of scope, the determination will need to specify the types of vehicles and categories of employees that are covered within the broad definition above. 

Initial report 

The initial departmental report suggested that the proposed sectoral determination should cover minibus taxis as well as sedan taxi vehicles. It also suggested that all categories of employees within the sector should be covered by the sectoral determination. The report thus proposed that administrative employees within the taxi sector, including those employees employed by the associations, should be covered by the sectoral determination. The report further suggested that car washers and fare collectors should be excluded from the sectoral determination because their employment is characterised by an element of independent contracting.  

Research findings 

The research report did not cover the issue of scope. The research focussed on drivers and fare-collectors but acknowledged that there are other categories of employees within the sector. Owner-drivers were purposely excluded from the survey, as they are not employees and would therefore not be covered by a sectoral determination. 

Stakeholder task team

Employers

The views of employers were largely in accordance with the proposals in the departmental report. With respect to categories of employees, employers argued that fare-collectors and car washers should be excluded. Among the reasons given were the following:

1. The taxi owners do not employ fare collectors. They are employed by the taxi drivers on an ad hoc basis. Although SANTACO acknowledges that they are paid from the takings of the taxi, fare collectors do not work for the same driver on a continuous basis.

2. There is no employer-employee relationship with the taxi owner.

3. The additional person being carried violates traffic laws.

4. The fare collectors operate as independent contractors.
5. Only where they are employed by taxi associations on behalf of the owners, can they be regarded as employees.
The employers also indicated that transport officers should be excluded from the sectoral determination since they are members of the association as opposed to employees employed by the associations. 

Employees

Employees proposed that the determination should cover employees working in vehicles with up to 18 seats and that the 35-seaters should fall under the passenger transport bargaining council. SATAWU suggested that the following categories should be included when developing wage levels and conditions: transport officers, drivers, queue marshals, administrative officers and those who do general work such as the cleaners in the offices and fare-collectors.  
The employees argued that fare collectors are paid out of the income generated by the taxi and thus should be covered by the sectoral determination and paid by the owner. 

The Commission

The Commission is of the view that the sectoral determination should:

1. cover the whole country,

2. exclude metered taxis, 

3. be applicable to the minibus taxi and sedan vehicles operations carrying not more than 35 passengers, and 

4. be applicable to all categories of employees within the sector excluding fare collectors and car washers if the taxi operators do not employ them.

The Commission recognises that fare collectors constitute a significant category of worker that needs protection. However, in cases where the employment relationship cannot be clearly established, it would be an administrative nightmare for inspectors to enforce a minimum wage and other conditions of employment.  The Commission thus proposes that where the employer-employee employment relationship is not clearly defined, fare-collectors and car washers should be excluded from the sectoral determination.

The Commission is aware of the re-capitalization proposals with respect to 18- and 35-seater vehicles. At present the process is far from completion. The sectoral determination must therefore address the situation both in the short term as well as when the new vehicles are introduced. The 35-seaters will not (immediately) be covered by the passenger transport bargaining council because the council currently does not extend beyond members. The Commission feels that the ideal outcome would be for the council to extend its scope. Until that happens, 35-seaters should be covered by the determination. 

The Commission feels that the sectoral determination should exclude metered taxi operations because they differ significantly from minibus taxi operations. In particular, particular customers determine the routes and timing of metered taxis, while minibus taxis operate from established ranks and along set routes.

3.3.
Demarcation

The initial report
The report noted that historically demarcation of areas for setting minimum wages was based on magisterial districts since non-compliance was a criminal offence. Labour laws have now been de-criminalized and this reason for using magisterial districts is therefore redundant. Demarcation in terms of magisterial districts is also inappropriate because some taxi routes cover more than one magisterial district.

The report suggested a municipal boundaries demarcation model based on the Demarcation Board’s   approach would be well suited for the sector.

The initial proposal presented to the ECC recommended that the sector be demarcated in three areas representing an urban, urban-rural and rural division. A third area was included to cater for operations of the drivers engaged in long distance trips across the country and crossing to other neighbouring countries.

The present Departmental proposal suggests a slightly different approach. The suggested changes and what informed it will be discussed later in the report.

Research findings

According to the snapshot survey, there was a small difference, of about R200 per month, in wages paid to taxi drivers in metropolitan and non-metropolitan areas. There was no significant difference between those driving short-distance and long-distance routes.

Stakeholders task team

Employers

Top Six Taxi Management maintained throughout the consultation process that implementation of a single national wage would have a seriously adverse effect on the industry as a whole. Top Six maintains that wage differentiation needs to be based on the profitability of the route. This profitability is, in turn, influenced by factors such as geography, the socio-economic situation of the commuters and the size and type of operations. An example of this is the variation in the vehicles used. An operator who uses a sedan taxi (4+1) would not generate the same amount of profit as a 16-seater vehicle. Top Six argued that the proposal that operators be afforded the opportunity to apply for a variation once a single national wage had been set would present practical and logistical problems.

Top Six undertook a survey amongst its affiliates to determine the profitability of routes within different categories. In order to ensure that the survey was both reliable and valid, a random sample from its affiliates’ routes was taken. Information from these routes was then collected and analysed. The data provided by Top Six with respect to the urban routes showed monthly revenue of around xxx and wages of around R1 700.00. The data for intra-township operations were not available at the time this document was completed. However, Top Six discussions with various intra-township operators reportedly suggested that the average kilometres travelled per day amounts to 350km, and that the average turnover per day is R200.00. Drivers are paid a wage of R250.00 per week. Top Six Taxi Management is thus of the opinion that intra-township operations should be treated in the same way as rural operations. 

SANTACO proposed a minimum wage based on a geographical differentiation. It was submitted that the sector should be demarcated into three categories, i.e. rural, peri-urban and urban.  However, SANTACO noted that there could be significant differences in profitability within a single metropolitan area, depending on the route. 

Neither of the employer groups specified what should happen where routes crossed geographical boundaries. Neither of the employer groups specified how ‘rural’, ‘urban’ and ‘peri-urban’ could be defined in a clear way. 

Employees

The unions proposed one national minimum wage for the sector. SATAWU noted that many of the rural trips involved ferrying passengers from rural to urban areas. SANTADA motivated a single national minimum on the basis that taxi drivers across the country were doing the same job.
The Department

The department revisited its initial proposal to the Commission.  It then proposed a two-tier demarcation model based on a study done by Commutanet. The demarcation follows a rank-route approach. Operations within the sector are structured according to specific routes. Taxi ranks are strategically placed to service these routes. In terms of this approach each route has a specific rank as a departure point and each departure point has specific designated destinations.  For instance, the Alexandra taxi rank has 20 destination or service points. (See wage schedule ANNEXURE A).  

The Commutanet study clustered taxi ranks along an urban-rural split. Although the terms “urban” and “rural” were not defined the profile of the ranks was determined in terms of where each is situated. Ranks within city centres and bigger towns are classified as urban.  Ranks in smaller towns and villages servicing other ranks in smaller towns and villages are classified as rural.   The study did not provide any assistance on what should be done in respect of routes that included a rural departure point and urban destination or vice versa. 

 The department based its preference for the model on the following:

a. The Commutanet study, although not defining urban and rural, provided an understanding of taxi ranks and routes based on the amount of activity and commuters that these ranks and routes serve.

b. Data was collected from the Census 2002 datasets in order to cluster commuters in relation to taxi ranks and routes. This was based on a hub and spoke system where smaller ranks feed into the major ranks. An example that was used was the Baragwanath rank that is fed by smaller ranks in Soweto such as Naledi.

c. It provides, in the absence of any other verifiable information, a good indication of where most commuters are found and thus, by inference, the greater amount of activity of taxis is found.

d. It also gives a broad indication of how Communtanet view urban and rural with respect to how they have grouped the provinces in terms of this.

The development of a two-tier demarcation model is further informed by the following:

a.
The findings of the survey that there is a difference in current wages between metropolitan and non-metropolitan areas;
b.  operational differences in urban and rural areas that affect income generation. Urban operations are more likely to generate better income than those in rural areas 

c. alignment with the way in which the Department of Transport issues permits in that permits are issued for a specific route and;

d. the absence of a demarcation models other than SATAWU’s proposal of single minimum wage. Multi-routing is illegal in terms of the licensing requirement.

The Department recommends that the sector be demarcated into two areas, namely Area A and Area B. Area A should cover the taxi ranks and its destination points that reflects an urban profile. Area B should cover the ranks and its destination points that reflect a rural profile. Taxis that for whatever reason operate outside the parameters of the routes/rank system as discussed earlier should be deemed to have used the taxi rank closest to where the   business operates.

ANNEXURE A contains detailed information on how the sector should be demarcated.

The Commission

Based on the evidence provided and the lack of information around affordability and the intransigence of the role players to provide information on affordability, The Commission is of the considered opinion that a single minimum wage structure would adequately cover the taxi sector. 

The commission is mindful of the effects that a minimum wage might have on the profitability of the sector and would therefore, in line with the proposal of a singular demarcation, propose a wage level that takes into consideration its possible effects on areas where the perceived income levels of the sector is very low.

The Commission also takes forward the view that a minimum wage should be easy to implement as well as the concept of a single wage level in sectoral determinations. 

The Commission therefore proposes that a single tier minimum wage schedule should be implemented. 

3.4.
Wages

 Initial report

The departmental report noted that there are different remuneration regimes that exist within the taxi sector. The following main types of regime emerged:

· Payment on a commission basis;

· A target system where the pay is calculated on the basis of the number of persons transported that day; 

· A fixed daily or monthly basis.

There were further differences within these methods. In some cases reported during the consultations expenses were included in the pay and in others not. In some cases, employees received annual increases. In some cases, there were different levels of pay reflecting different skill levels or different categories of work. In some cases, part of the payment was in kind rather than in cash. 

It was reported during the hearings that because most drivers are currently paid on a quota system, in order to earn a decent wage, drivers must transport a certain number of passengers per day. This contributes to the high level of accidents.

Given this the Department initially proposed that wages should be paid in line with the way in which the sector would be demarcated. Wages should be set for drivers only and paid on a monthly basis:

· Area A:
R1000.00

· Area B:
R 700.00

· Area C:
R 450.00

· Area D (Long distant drivers):
R1 200.00

The initial report was done in September 2001 and based on additional research information and further consultation with the stakeholders this position has been revisited and will be discussed later in this section.

Research findings

The survey found that the overall mean driver’s wage, as reported by drivers, was just over R1 200.00 per month at the time the survey was conducted. In contrast, the employers reported a mean monthly wage for drivers of more than R1 800.00 per month. In discussing these findings at task team meetings, both employers and employees agreed that the employee figures would be understated as drivers - with the knowledge of their employers – regularly took money from fares collected to cover expenses such as daily food.

The survey found that, contrary to what was reported in the hearings, by far the most common method of payment (91% of drivers interviewed) was a fixed monthly wage.
Stakeholders task team

Employers

The employers noted that the revenue generated depended on the route. They felt that minimum wages should be in line with the profitability of the area. After a bilateral meeting between the Department and SANTACO, the following three minimum wage levels were proposed:

(a) Urban: R1 500.00

(b) Peri-urban: R1 200.00

(c) Rural: R1 000.00

SANTACO further proposed the following with regard to other employees:

· A rank manager’s wage should be 75% of a driver’s wage; 

· A queue marshal’s wage should be 75% of a rank manager’s wage;

· An office clerk’s wage should be 90% of a rank manager’s wage.

Employers said that when an electronic management system is introduced, they would have more control and more knowledge of how much the sector is generating. Wage levels could then be reviewed. SANTACO and Top Six also felt that provision should be made for a target-based wage, as there is no proper control or monitoring in terms of cash handled by the drivers.
Employees

SATAWU proposed in 2002 that the minimum wage should be set at R1 500.00 per month. If inflation over the last two years is taken into account, the union feels that the figure of R2 000.00 is now more realistic. SATAWU indicated that this wage was suggested only for drivers, but expressed the need for the Commission to consider other categories of employees when developing a minimum wage for the sector.

The union proposed that the sectoral determination should not make provision for payment on a commission basis since this allows for high levels of exploitation as well as compromising the safety of passengers.
SANTADA proposed a minimum of R2 500.00 per month for all taxi drivers in the country. 
The Department
 Table X below contains the Department’s recommendations on the minimum wage levels for the different types of employees within the sector:

Table X:
Proposed minimum wages for employees in the taxi sector

	
	Area “A”
	Area “B”

	
	Year 1
	Year 2
	Year 3
	Year 1
	Year 2
	Year 3

	 Administrative staff
	1500.00
	CPIX + 2%
	CPIX + 2%
	1200.00
	CPIX + 2%
	CPIX + 2%

	Drivers 
	1500.00
	CPIX + 2%
	CPIX + 2%
	1200.00
	CPIX + 2%
	CPIX + 2%

	Rank marshals
	1360.00
	CPIX + 2%
	CPIX + 2%
	960.00
	CPIX + 2%
	CPIX + 2%

	Employees not elsewhere specified
	1190.00
	CPIX + 2%
	CPIX + 2%
	840.00
	CPIX + 2%
	CPIX + 2%


Source: Own calculations

The Department is of the view that drivers and administrative staff should be remunerated at the same level in the absence of information that indicates otherwise. The Department is also of the view that rank marshals should be paid 80% of what the drives and administrative staff are paid. In order to provide for fare collectors and others who might be employed, the department suggests establishing a category in the determination for workers that are not elsewhere specified. They should earn 70% less of a rank marshal’s wage.
The Commission
The Commission noted that the survey found an average wage of approximately R1 100.00 per month for drivers in non-metropolitan areas and R1 300.00 in metropolitan areas in March/April 2003. The Commission is also aware of the minimum wage levels for those covered by the passenger transport bargaining council where an agreement dated 7 March 2000 pegged the minimum wage for drivers of light motor vehicles at R1 700.00 per month for 2001/02.

In line with the singular demarcation model that the Commission proposes, the Commission is therefore of the view that the basis for establishing a minimum wage should be the wage for non-metropolitan drivers as  found by the snapshot survey. The Commission however need to take the inflationary effects into consideration as well as a small increase in the wage levels. Since the Wage level reflected in the snapshot survey is dated, the Commission proposes that this be inflation adjusted so that the level reflects current prices  and therefore proposes that the minimum wage payable to taxi drivers be R1350.  

The Commission was informed that administrative staff (who are responsible for filing, faxing, photocopying, answering telephone, receiving visitors and making tea) are presently paid up to R1 500.00 per month. This figure is mostly applicable in the urban areas where the associations have a greater pool of taxi operators to render a service. The Commission is therefore of the view that the administrative staff should be paid at the same level as drivers in the absence of information that indicates otherwise. This accords well with the principle in the passenger transport bargaining council where the minimum wages specified for drivers and administrative staffs are very similar.

With respect to the other categories such as rank marshals, it is suggested that they should be paid 80% of what the drives and administrative staff are paid. In order to provide for fare collectors and others who might be employed within the sector, the Commission proposes the establishment of a category in the determination for workers that are not elsewhere specified. They should earn 70% of a rank marshal’s wage.
3.5.
Annual increases

Initial report

The initial report did not contain any recommendations on wage increases.

Stakeholder task team
Employers

SANTACO felt that annual increases should not be provided for in the determination. Instead, employers and the unions should negotiate them around the bargaining table. 
Employees

The employee’s position is that the sectoral determination should provide for increase for not longer than a two-year period. In terms of specific percentage increases SATAWU suggested that a formula of CPIX plus a certain percentage should be considered.

Department

The Department supports the notion of increases based on CPIX plus a percentage. The increase should be calculated as follows:

· CPIX reported by Statistic South Africa six weeks before the increase becomes effective plus 2%.

Wages should be set for a three-year period. Given the nature of the sector and the present transformation initiatives more time would be required to ensure proper implementation of the determination.

The Commission

The Commission feels that it is not practical to allow parties to negotiate on annual increases as there is not as yet an established bargaining relationship in the sector. If such a relationship existed, there would be no need for a sectoral determination.
The Commission supports the Departmental proposal that the annual increase be set at CPIX plus 2%. The CPIX used for this calculation should be the CPIX reported by Statistics South Africa six weeks before an increase becomes effective. If, however, the latest reported Consumer Price Index (CPIX) is more than 7% when the time comes for the increase, the minimum wage levels should be reviewed upwards so that the increase matches the increase in the CPIX.

CHAPTER FOUR

This chapter follows the same format as the previous one, in that for each issue it records the views put forward in the initial report, followed by research findings, views of employers and employees, and the Commission’s view.

4.1.
Conditions of employment

4.1.1.
Working time

Initial report

During the public hearings employees submitted that any regulation of working time could have an adverse effects on their earnings.  In particular, drivers who are paid on a commission basis are forced to work long hours to earn adequate income.  Both employers and employees also agreed that there are differences in respect of working time between long- and short-distance drivers. In particular, long-distance drivers may only work intermittently but for longer hours at a stretch whereas short-distance drivers have a more regular working routine.  Employers proposed a six-day working week, with a 12-hour working day for short distance drivers. It was suggested by owners that long-distance drivers should also work for twelve hours a day. The employer’s suggestion was that both long and short distance operations should work six days a week. Employees were of the view that the BCEA provisions should apply with regard to working time. They wanted an arrangement of working eight hours a day, six days a week

Research findings 

The survey data show that drivers are at work for a median of 12 hours each day.  However, roughly seven in every ten drivers are on the job for 12 hours and longer each day.  Over a fifth of the drivers work daily for 15 hours and longer.

This information is deceptive to the extent that it excludes a relatively significant part of the working day that is devoted to waiting for passengers so that the taxi can transport a sufficient load of passengers. This waiting time can be referred to as idle time. On average, the driver spends up to three hours each day on idle time. This idle time contributes to the long spread-over i.e. the long time between when a worker arrives at the workplace and when he or she leaves the workplace on a particular day.

The overwhelming majority of drivers work for either six days a week (21%) or for seven days a week (70% of drivers). Forty of the 45 owners indicated that they expected their drivers to work on Saturdays and Sundays.

Stakeholders task team

Employers  

Top Six maintained that in order to service commuters adequately, a 9-hour day is required. These hours should be regarded as ordinary hours of work, resulting in 54 hour a week.

SANTACO suggested a 50-hour working week. 

Employees

Conscious of the impact that long hours have on driver safety, employee representatives proposed that the BCEA limitation on working time should cater for the needs of the sector. However, they were not completely opposed to a week of 48 ordinary hours.

The Department

The Department is of the view that a 48 ordinary working hour week would be ideal. The position is guided by the following motivation:
· The research found that drivers work longer hours than the 45 hours because of operational circumstances.
· Commuters have different needs in terms of using taxi services. Peak time services are usually required early in the mornings or late in the afternoons transporting commuters to and from their work places. 
· Public demand for taxi services on Saturdays is high.  Drivers are required to render services beyond the BCEA requirements.  
The Commission
 Inputs from both employers and employees make it clear that employees in the sector work long hours in order to meet the demands of customers.  Evidence provided both in the initial hearing process as well as through the snapshot survey suggests that the 45 hours ordinary time prescribed by the BCEA might not meet the demands of the sector. However, the long hours that drivers spend in the vehicle per day are of concern to the Commission because of the inherent dangers of such long hours both for the employees concerned and their passengers. The Commission is of the view that section 15 as provided for in the 1997 BCEA with regard to the daily and weekly rest period could take care of the long idle times and will afford employees enough time to rest. The section provides for a daily rest period of 12 hours and 36 hours in a week. It can be reduced to 10 hours by agreement.

The Commission therefore recommends that ordinary weekly hours should be 48 ordinary hours and that this should be coupled with a daily and weekly rest period. The daily rest period provides for at least twelve hours rest period between ending and commencing of work and weekly rest period of at least thirty six consecutive hours, unless otherwise agreed. The determination should provide for the sector to move towards a 45 hours a week after one year of promulgation.

4.1.2.
Overtime

Initial report

The employees’ understanding of the concept of overtime in the sector does not correspond with that which is set out in the BCEA. Employees view “special trips” outside of the normal routine as overtime, rather than time over and above “normal” working hours in a day or week.  Employers and employees negotiate the rate of payment for these special trips as the need for the trips arises. 

Research findings

The lack of clarity regarding overtime is reflected in drivers’ responses to the survey question as to whether they ever work overtime.  Two-thirds of drivers indicated that they did not work overtime, but there were no differences in either income or working hours between these drivers and those who reported that they did not work overtime.  In addition, in four out of five cases where drivers indicated that they worked overtime, such work was not compensated. Similarly, only 18% of employers (8 out of 44) indicated that they paid their drivers additional amounts for working longer than usual hours.

It appears that none of the provisions contained in the BCEA in respect of overtime are currently followed in the minibus taxi sector.

Stakeholders task team

Employers

Top Six said they wanted to avoid overtime payments as far as possible by making ordinary hours 54 hours. They regard bonuses for special trips as “overtime” pay. Top Six agreed that drivers could be remunerated for overtime at a rate of one-and-a-half times after the nine hours of ordinary time had been completed. Top Six was not in favour of a predetermined overtime agreement as suggested by the department and discussed below and would prefer to regulate the overtime itself through the use of record keeping. Top Six was in agreement that overtime should not exceed three hours a day or ten hours a week.

Employees
Employee representatives were of the view that the provisions of the BCEA should apply. SATAWU was, however, prepared to consider an increase in the overtime allocation to 15 hours per week in line with the small business determination. 

The Department

The extension of the weekly overtime limitation to fifteen hours per week is advised.  

 In cases where drivers are required to work overtime on regular basis agreements may be concluded which allow for the payment of a “flat rate”.  Agreements can be concluded to work five, ten or fifteen hours overtime per week whereby the wage has to be increased by one sixth, two sixth and three sixth of the wage respectively.  This principle applies irrespective of the method of payment i.e. whether the driver is paid per hour, day, week or month.  This provides an option that is less sophisticated than the averaging provision but ensures that drivers receive remuneration for overtime. This also reduces record keeping and disputes about the number of hours when employers are not able to monitor it in one way or another.

The Commission

At the outset, the Commission needs to express its unease about an extended overtime agreement for the sector. The proposal for 54 ordinary hours work per week would mean that taxi drivers could work in excess of 64 hours per week. This flies in the face of the protection that the BCEA aims to provide. However, the Commission also acknowledges the realities and the particular needs of the sector.  

The Commission therefore recommends a 15-hour overtime limit per week, to be remunerated in accordance with the BCEA.

4.1.3.
Working on a public holiday and Sundays

Initial report

The initial report presented to your Commission did not discuss public holidays and work on Sundays. 

Research findings

The survey found that almost three quarters of drivers (74%) indicated that they are generally required to work on a public holiday, and that in most cases (80%) the hours of work are either the same or longer than on a normal weekday.  As with Sunday work, almost all drivers (97%) reported they earned the same pay for such work as was usually paid for a weekday.

Stakeholders task team

Employers

SANTACO and Top Six acknowledged that employees needed time off to attend to their family matters and have sufficient time to rest. They were of the view that the nature of payment for work on Sunday should either be left to the driver and the employer to negotiate or that the owner and driver could alternate working on Sundays. They argued that there were not special fares for Sundays hence if the cost of labour on a Sunday was increased in line with the BCEA provisions it would unduly increase the financial burden on the employers. They said that this would force employers to pass on the increased costs to commuters. They also argued that this sector is different from other sectors, which they can close down the business for the day in that there is demand from the public for transport on Sundays.

Top Six further proposed that drivers receive normal pay for public holidays since the fares charged on these days are the same as any other day. Failure to have vehicles operating on these days would leave many commuters stranded.

Employees

Employees proposed that the BCEA provisions should apply when a driver works on a Sunday or public holiday. 

     
The Department

The department is of the view that, if an employee works for less than 5 hours, payment should be calculated at normal time. If employee works for over 5 hours should be paid time and a half remuneration.
The Commission

The Commission is of the view that, if drivers work for less than 5 hours on a Sunday or public holiday they should be remunerated at the normal daily rate. If they work for five hours or longer they should be paid at time and a half the ordinary daily rate.

4.1.4.
Leave provisions

4.1.4.1.
Annual leave

Initial report 

Employers and employees indicated at the hearings that they would like the determination to provide the possibility that the 21 days provided for in the BCEA be taken at intervals rather than consecutively.  Apart from this, there appeared to be a general acknowledgement that annual leave should be granted in line with the provisions of the BCEA.  However, some employers argued that it would be too expensive to grant paid annual leave.

Research Findings
The survey suggested that it is very unusual for drivers in the minibus taxi sector to be granted paid leave. Only 3% of drivers reported that they receive paid annual leave. The average duration of the annual leave for those who received it amounted to 14 days. Since the majority of these drivers normally worked all seven days of the week, the leave period was equal to two weeks. 

One fifth (20%) of the drivers in the sample indicated that their employers allowed them to take unpaid leave during the year. The number of days that they were able to obtain in unpaid leave amounted to an average of eight days per annum.

Stakeholders task team

Employers

SANTACO and Top Six supported the proposal that the provisions of the BCEA should apply.  It was their contention that leave should be granted on consecutive days. 

Employees

SATAWU and SANTADA proposed that 21 days annual leave should be granted, similar to the provisions in the BCEA.

The Department

The department is of the view that the BCEA should apply. The  Act makes provision for leave to be 21 consecutive days per annum. It further makes provision that, by agreement for every 17 days worked, one qualifies for one day annual leave or one hour of annual leave for every 17 hours worked. Annual leave is normally not given in the taxi industry. 

The Commission

It is the Commission’s view that the leave provisions in the BCEA should apply to the minibus taxi sector since no evidence was presented that required a deviation from the BCEA. 

4.1.4.2.
Sick leave 

Initial report

The employers expressed their concern about the cost implications of sick leave. They said that in practice, when an employee is absent from work because of ill health, the taxi owner either drives the car him or herself or hires somebody for a temporary period and the original employee is normally not paid. In extreme cases, the employee’s employment may be terminated as a result of their taking sick leave. However, the majority of employers felt that morally they should grant paid sick leave. This would be in the spirit of the BCEA.

Research findings

Although employers were more likely to grant drivers sick leave than annual leave, employees who enjoyed this benefit were still a minority.  Thus, 62% of drivers were not granted sick leave by their employers.  The 38% who were more fortunate took an average of nine days sick leave per annum. Only about two-fifths of these drivers were paid during their sick leave.  Thus only 14% of the drivers in the overall sample were paid during the days they were off sick and did not work.  Some of those who were compensated received less than they normally earned while they were off sick.

Stakeholders task team

Employers

The employers did not comment on this issue at the stakeholders’ task team meetings.

Employees

The employees proposed that the BCEA should apply so that employees are not dismissed when off sick and receive full pay.
The Department

The department supports the provision of the BCEA. The Act makes provision for sick leave to be taken in a cycle of 36 days in three years. This amounts to 12 days per annum. It further gives provision that, for the first six months in employment, the employee is entitled to one day paid sick leave for every 26 days worked.

The Commission

The Commission supports the Departmental proposal that the BCEA should apply.

4.1.4.3.
Family responsibility leave

Initial report

During the public hearings, the majority of employers agreed that the BCEA provisions should apply. They argued that the provision of family responsibility leave would enhance social responsibility towards the families of the employees.
Research findings
There was no specific question on family responsibility leave in the questionnaire 

Stakeholders task team

Employers 

Employers reported that it is unusual for a taxi driver to get family responsibility leave as contemplated in the BCEA. However, in some instances when a driver has to attend a family funeral, s/he is given two to five days to do so. They are also assisted by being allowed to use the vehicle for the funeral preparations and sometimes an amount of R500 is offered to the driver. These arrangements are not formally regulated.

Employees

The employees reported that they are not afforded time to attend to their family responsibilities as provided for in the BCEA. It was their view that the BCEA provisions should be enforced.

The Department

The department recommends that the BCEA should apply. The BCEA makes provision for three paid days per annum in cases of:

a. an employee needing to attend to family matters such as in the event of the birth of the employee’s child,

b. the child’s illness, 

c. the death of the employee’s spouse or life partner or the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling. 

The Commission

The Commission thus suggests that the BCEA provisions should apply and that for employers with fewer than five employees, the small business determination would be applicable. Add small business provision. 

4.1.4.4.
Maternity leave

Initial report
Employers and employees agreed that where women drivers are employed, they should be granted maternity leave as provided for in the BCEA. However, employers said that they are not in a position to grant paid maternity leave. They would prefer a situation where individual drivers and operators negotiate payment during maternity leave. 

Research findings
Because of the gender profile of the sector, information was collected largely from male informants. The information obtained is therefore based on hearsay rather than personal experience. Approximately one third of all drivers (32%) said that female taxi drivers can take up to three months maternity leave at the time of the birth of a child.  About two-thirds (41%) of the drivers who indicated that female drivers can take maternity leave indicated that they would be paid during this period but they differed on whether the payment would be more, the same amount or less than the normal wage.

Stakeholders Task Team

Employers

The employers were not opposed to the granting of maternity leave, but preferred that it be unpaid. They reported that at association level, some employers granted paid maternity leave to administrators. According to the employers, maternity leave was not a major problem because most of the taxi drivers are men. 

Employees

Employees submitted that the BCEA provisions should apply in cases of maternity. 

The Department

The department recommends the provision of the BCEA to apply. In terms of the Basic Conditions of Employment Act, an employee is entitled at least four consecutive months’ maternity leave. An employee may commence maternity leave at any time from four weeks before the expected date of birth, unless otherwise agreed; or on a date from which a medical practitioner or a midwife certifies that it is necessary for the employee’s health or that of her unborn child.

The Commission 

In terms of the BCEA, an employee is entitled at least four consecutive months’ maternity leave. The BCEA does not require that this time be paid. Women constitute a very small percentage of employees in the taxi sector and the inconvenience to employers would thus be minimal. It is therefore the Commission’s view that the BCEA provisions are appropriate for the sector. 

4.1.5.
Termination of contract of employment

Initial report
The report indicates that generally when an employer terminates the contract of employment in the taxi sector, no notice is given. The same applies when the employee terminates the contract. Employers said that one of the reasons for not granting any notice to employees is that employers believe that employees would try to damage the car or attempt to get it stolen if they believed the dismissal to be unfair.

Research findings
The survey did not cover this issue. However, it is unlikely that notice is regularly given, as most employees do not have contracts.

Stakeholders task team

Employers

Employers again reported that no notice is given on either side.

Employees

Employees suggested that the BCEA provisions should apply.

The Department

The department is of the view that the BCEA provisions should apply. The Basic Conditions of Employment Act makes provision for an employer to terminate the contract of employment giving a notice of one to four weeks, depending on the employment period of the employee with the employer. It further makes provision for the employer and the employee to terminate the contract of employment without giving notice, by paying the employee or paying the employer, as the case may be, in lieu of such notice. 

The Commission

It is the Commission’s view that the BCEA provision should be applicable in the taxi sector and therefore supports the Departmental view.

4.1.6.
Social Security benefits

Initial report
During the hearings, the feeling from employers was that imposing a provident fund or pension fund scheme would be expensive. 

Both the employers and the employees supported the establishment of a disability or accident fund. They indicated that this would help to alleviate the problem of drivers (or their families) not receiving any benefits after leaving the sector because of deaths or accidents. The current situation is that if an employee is injured or dies because of his/her duties, there are no financial benefits. One of the taxi rank marshals reported at the Pretoria hearing that he attempts to collect donations from other drivers so that ailing former drivers can support their families.

Research findings

The research did not touch on social security provision.
Stakeholders task team

Employers

Top Six felt that it would be unreasonable at this point in time to force employers to contribute to a death benefit fund, retirement fund or funeral scheme.

Employees

Employees are in support of the establishment of provident fund in future and the contributions of Unemployment Insurance Fund.

The Department

The Basic Conditions of Employment Act allows the Minister to establish a retirement fund for the sector. The department recommends that an investigation to establish a provident fund should take place at a later stage. Efforts should be made to facilitate the payment of Unemployment Insurance Fund contributions by the taxi employers and employees. 
The Commission

The Commission recommends that the establishment of a provident fund scheme should be left for the moment until the sectoral determination is working.

Administrative obligations

Initial report

During the hearings, both employers and employees confirmed that employees experience problems in opening bank accounts and accounts at shops because they have no proof of employment and earnings. Both employers and employees therefore agreed that efforts should be made to keep records and provide payslips and that a sectoral determination could perhaps provide standard formats for contracts and other documents. 

Research findings
According to the snapshot survey, records are very rarely kept within the taxi sector. Only two of the 45 employers had a written contract with their employees and only four (9%) presented their drivers with salary slips. 

Stakeholders task team

Employers
 Employers supported the keeping of employment records in the minibus taxi sector. They felt that the current loose verbal agreements are a source of unnecessary conflict and it is therefore important to introduce particulars of employment or alternatively a contract of employment in the sector. The sectoral determination should provide a standardised form to assist in terms of payslips and other records.

Employees

The employees are also of the view that keeping of employment records would improve the relationship.

The Department

The department recommends that the BCEA provisions should apply. The Basic Conditions of Employment Act provides for record keeping, issuing of pay slips and particulars of employment. During the hearings, both employers and employees confirmed that it is a problem for employees to open bank accounts and accounts at shops. 

The Commission

The Commission feels strongly that the provisions of the BCEA should apply in order to formalise the employer-employee relationship and address the problems experienced in opening bank and other accounts. 

4.1.7.
Severance pay

Initial report
Severance pay was not discussed fully at the public hearings. It is only during the discussions around notice that this issue was raised. The feeling of employees was that the provisions of the BCEA should apply. 

Research findings
The main reasons taxi drivers gave for leaving their previous job were disputes about the level and regularity of wages (45% of all cases). About 17% said that they left their previous job because of failure of the business. These latter cases are those in which severance pay would be at issue. In many cases the taxi driver indicated that no reason was given for the dismissal. 
Stakeholders task team

Employers

The employer’s view was that, the provision of the BCEA should apply. 

Employees

The employees supported the provisions of the BCEA to apply with regard to   severance pay.

The Department

It is recommended that the BCEA should apply. The Basic Conditions of Employment Act makes special provision for payment during termination of employment as a result of operational requirements. According to the Act, it should be at least one weeks pay for each completed year of service. 

 The Commission

 The Commission is of the view that the provision should apply in the taxi sector as per BCEA. This provision could be especially important if the recapitalisation process results in some retrenchments.

4.1.8.
Allowances

Initial report

Provision of allowances was not thoroughly canvassed during the public hearing process. In some hearings drivers indicated that there was no formal provision of allowances especially when they plied the longer routes. Generally when they undertook long trips or slept over, they used the vehicles as accommodation and bought food with the income generated from passengers during the trip.

Research findings

Subsistence allowances are generally only paid to drivers who undertake long-distance trips. Even for these drivers they are not the norm. In most cases it seems that the accommodation expenses are not applicable in that three-quarters of long-distance drivers sleep in the taxi and only a small proportion (11%) use some form of rented accommodation.  In two-thirds of cases drivers are responsible for their own meals.

Stakeholders task team

Employers
Top Six Taxi Management maintained that the driver was always provided for although in an informal way. Top Six therefore saw no reason why this understanding should be changed. They said that drivers were responsible for the money generated on any given trip and were permitted to take money for food from the takings. They said, however, that Top Six Taxi Management and its affiliates were willing to give the driver a R75 allowance for special trips i.e. those that did not fall in their normal scope of work. Top Six Taxi Management was also agreeable to providing the driver with reasonable accommodation.

Employees
SATAWU was of the view that allowances should be paid in cases of drivers sleeping over. The other suggestion was that the employer should be responsible for arranging reasonable accommodation for the driver. This proposal was supported by SANTADA. 

The Department  

Two options are recommended:

(a)
The employer should provide reasonable accommodation and cover actual costs in respect of boarding and lodging. Employees must submit receipts in claiming costs. 

(b)
An allowance of R200.00 per night should be granted to taxi drivers if they prefer not to utilise the accommodation provided by the employers.   
The Commission

The Commission is of the view that an allowance of R200.00 per night should be granted to taxi drivers who travel long distance and sleep over. This amount would be for accommodation. Alternatively the employer could cover the actual cost of reasonable accommodation. In these cases, the amount should be provided before the trip and the driver should be required to provide proof, for example in the form of invoices, on their return.

4.1.9.
Meal break

Research findings

The research did not touch on meal intervals. 
Stakeholders task team

Employers

Top Six was of the view that attempts to introduce a scheduled meal interval would prove virtually impossible in an industry as commuter demand-based and commuter-reliant as the taxi sector. The association therefore suggested that a meal interval should not be applicable in the sector. Top Six further proposed a work shift schedule that would not require the employee to work continuously for more than four hours without a break. 

Employees
The employees suggested that at least one hour after 5 hours of work should be provided.
The Department

It is recommended that the BCEA apply.

The Commission

No evidence was provided in the hearings and in the initial report to the Commission that suggests that special conditions within the sector necessitate a deviation from the BCEA. The Commission nevertheless takes note of the argument raised by Top Six and advises that the provision in the BCEA with respect to meal intervals be amended to the extent that a meal interval be taken as soon as practically possible but not later than six hours.

4.1.10.
Daily and weekly rest periods

Research findings

The research did not touch on daily and weekly rest periods.
Stakeholders task team

Employers

Top Six maintained that in order to ensure that the needs of the commuters were met, the industry required a 14-hour spreadover or rest period (as within the bus industry). Reducing the spread over to 12 hours would mean that there would be insufficient vehicles to cope with the number of commuters. 
Employees

SATAWU favoured 12 hours per day (not 14 hours as in the bus industry) with regard to spread over.

The Department

The department recommends that with regard to daily and weekly rest period, the BCEA should apply. The Act provides for a 12 hours daily rest period and 36 hours weekly rest period.

The Commission

The Commission is of the view that a 12-hour rest period arrangement would sufficiently address the concerns of the sector. 

4.1.11.
Idle time

Research findings

The research did not touch on idle time.
Stakeholders task team

Employers

Top Six suggested that a driver’s day be interspersed with scheduled breaks during which time they would not be responsible for the vehicle and would not be in possession of the keys to the vehicle. They felt that this would greatly reduce the need for idle time during which the driver is idle. These scheduled breaks would also ensure that only nine hours in every day were spent actively working.

Employees

The employees are of the view that idle time should be regarded as working time because they are responsible for the vehicles whilst waiting to get a turn to load passengers.

The Department

The department recommends that section 15 as provided for in the BCEA with regard to the daily and weekly rest period could take care of the long idle times and will afford employees enough time to rest. The section provides for a daily rest period of 12 hours and 36 hours in a week. 

The Commission

The Commission was confident that the earlier proposal with respect to rest periods would adequately take care of the concerns of employer’s with regard to idle time. Time can only be considered as not paid if the driver is not required to be available at/near the vehicle at that time.

4.1.12.
Night work

Research findings

The research did not deal with night work. 
Stakeholders task team

Employers
Top Six proposed that an allowance/time off for night work only come into effect if the driver worked for more than two hours before and after the stipulated times Taking into consideration that if the driver is covered within this two-hour period he or she would probably already be entitled to overtime, they felt that expecting a further allowance/time off would be unreasonable. They also noted that the stipulated times for night work (i.e. 18:00-06:00) covered some of the peak times for the taxi industry. 

Employees

Employees did not make any submission with respect to night work.

The Department

The department recommends that night work should be defined as the period between 20h00 in the evening and 5h00 the next morning. It is also recommended that a night allowance be paid.

The Commission

The Commission is aware of the fact that some of the activities of taxi drivers are performed during what is defined as night work in the BCEA.  The Commission is of the view that to accommodate the taxi sector peak hours, night work should be defined as the period between 20h00 in the evening and 5h00 the next morning. A night shift allowance should be paid for working at night.

Other conditions of employment

The following conditions that are regulated by the BCEA were not canvassed during the public hearing phase or in the task team discussions. They were also not covered in the initial departmental report or in the research:

(i) Daily and weekly rest periods

(ii) Prohibition of the employment of children, and

(iii) Deductions 

Although daily and weekly rest periods were not canvassed separately, they were discussed in the context of a possible rest period regulation. The Commission unanimously agreed that these conditions would be included in the sectoral determination and reflect the conditions as set out in the BCEA.

CHAPTER FIVE

5.1. Evaluation of the impact of setting minimum wages on the alleviation of poverty, job creation and affordability

In evaluating the feasibility of setting a minimum wage for the minibus taxi sector, the Commission considered a number of factors, namely,

· The needs of employees and employers;

· The impact of minimum wages on poverty alleviation;

· The impact of minimum wages on employment creation; and

· The present wage levels as reported by taxi owners and drivers.

The recapitalisation process embarked upon by the Department of Transport and lately the Department of Trade and Industry clearly points to the important role that the minibus taxi sector plays within the broader transport plan of the country. It envisages a continued role for the sector as spelt out in the National Taxi Task Team report of the Department of Transport of 1996. The recapitalisation project is seen as one vehicle of formalising taxi operations. Regulation of wages and conditions of work is a second vehicle of formalisation.

In assessing the effect that the sectoral determination would have on poverty and employment, the Commission needs to highlight the current situation of taxi drivers. It is clear from the departmental report, the snapshot survey as well as the task team deliberations that the vulnerability of taxi drivers stems to a large extent from the tenuous nature of their employment. Further, it seems from the evidence as if there is scant regard for basic conditions of employment with evidence of arduous working hours, no structured disciplinary procedures and questionable dismissals. Drivers also have to deal with difficult demands made by commuters, running the gauntlet of traffic violations and the ongoing violence within the sector. 

Setting a minimum wage would not eradicate poverty but would assist in improving the livelihood security of taxi drivers and their families. 

5.1.
Employment creation

At present the taxi sector provides employment opportunities for a large number of African men and youth who would experience difficulty finding work elsewhere. Therefore the key challenge is not necessarily to create employment in this sector, but rather to sustain the present employment levels and improve the quality of the jobs.  

The restructuring process and the introduction of 35-seaters will have a negative impact on employment levels. However, the changes also present possibilities of job creation in related processes such as Electronic Management System (EMS), monitoring, and production as well as maintenance of the new vehicles. The Department of Transport argues that a large number of new jobs will be created through the replacement of the 126 000 existing taxis with the new minibus taxis. However, these jobs will be created in associated sectors rather than in the taxi sector itself. The jobs will therefore not necessarily go to those who are currently employed in the sector, and will also not all be long-term jobs. For taxi drivers and others, a considerable investment in training is planned so as to equip employees to perform all the required tasks. This should assist in providing a basis for raising the standards of living in the sector for those who retain their jobs.

Despite the above benefits, there are concerns among employee organisations and also employer organisations about the possible job losses. They recognise that recapitalisation will destroy some jobs because of the greater capacity of the new vehicles when compared with the smaller ones operating presently. The Department of Transport, together with the other role players, is busy investigating how to help to maintain or increase the level of jobs within the sector.

The above discussion suggests that a minimum wage and basic conditions do not constitute the major threat to jobs in the industry at present. It is possible that if owners cannot afford the minimum wage and other basic conditions, they may decide to drive the vehicles themselves or hire friends and family members – thus shedding jobs or preventing entry by the desperate job seekers. If friends and family members are hired, the sectoral determination would still apply.  Owners would only be able to drive the vehicle themselves if they had only a single vehicle.

5.2.
Affordability of a minimum wage

The employers argued strongly that they could not afford to pay a minimum wage if it was set too high. Affordability in the taxi sector is a complex phenomenon because currently the income generated is not accurately monitored. The driver is at present the only person who knows how much was made on a particular day in a particular area. This situation will change once the smart card system is implemented. However, the introduction of a minimum wage cannot be delayed any longer as the recapitalisation process has already been delayed for several years.

The survey attempted to collect information regarding costs involved in operating in the taxi industry, as well as on the turnover or profit being generated on weekly, monthly or annual basis. Owners were asked to estimate their net income (i.e. income after expenses) derived from operating their taxi business in the past month.  

	
	Metropolitan
	Non-Metropolitan
	All

	
	N
	Mean
	N
	Mean
	N
	Mean

	Profit per taxi operated
	20
	2305
	18
	2623
	38
	2456


 Net income per taxi operated, by area 
As shown in the table, there appeared to be no significant difference in the profit generated per taxi operated by area, the size of the fleet maintained or the type of route operated. The report cautioned, however, that the small sample size mitigated against finding any such difference. The figures suggested that the average taxi generated approximately R5 000 each month. As each taxi requires one driver except during leave and other special periods, the suggested minimum wages should not adversely affect profits.

CHAPTER SIX

Employment Conditions Commission’s recommendations 

The Commission would like to present the following recommendations with regard to wages and conditions of employment for the minibus taxi sector:
6.1.
Definition of the taxi sector

Taxi sector would mean the sector in which owner-drivers, employers and employees are associated for the purpose of conveying for reward on any public road any persons by means of a self-propelled vehicle intended to carry not more than 35 persons simultaneously, including the driver of the vehicle, and includes all operations incidental thereto or consequent thereon. 

6.2.
Scope of the determination

The Commission is of the view that the sectoral determination should:

1. cover the whole country,

2. exclude and metered taxis, 

3. be applicable to the minibus taxi and sedan vehicles operations carrying not more than 35 passengers, and 

4. be applicable to all categories of employees within the sector excluding fare collectors and car washers if the taxi operators do not employ them.

6.3.
Demarcation

6.4.
Wages

6.5.
Annual increases

The Commission suggests that the annual increase be set at CPIX plus 2%. The CPIX used for this calculation should be the CPIX reported by Statistics South Africa six weeks before an increase becomes effective. If, however, the latest reported Consumer Price Index (CPIX) is more than 7% when the time comes for the increase, the minimum wage levels should be reviewed upwards so that the increase matches the increase in the CPIX.

6.6.
Conditions of employment

6.6.1.
Working time

The Commission recommends that ordinary weekly hours should be 48 ordinary hours and that this should be coupled with a daily and weekly rest periods as provided in the BCEA. The determination should provide for the sector to move towards a 45 hours a week after one year of promulgation.

 6.6.2.
Overtime

The Commission recommends that a 15-hour overtime arrangement per week is the only alternative open for the sector. Payment for overtime worked should be: at least one and one-half times employee’s wage

· pay ordinary wage and grant the employee at east 30 minutes time off on full pay for every hour worked or;

· grant an employee at least 90 minutes paid time off for each hour of overtime worked

6. 3.
Working on a public holiday and Sundays

The Commission recommends that if employees work for less than 5 hours they should be remunerated at the normal daily rate. If they work for five hours or longer, they should be paid one and a half times the ordinary daily rate.

6.4.
 Leave Provisions

6.4.1.
Annual leave

The following is recommended regarding annual leave that is similar to the provisions of the BCEA:

(a)
An employer must grant to an employee at least:



(i)

21 consecutive days’ annual leave on full remuneration in respect of each annual leave cycle; or

(i) by agreement, one day of annual leave on full remuneration for every 17 days on which the employee worked or was entitled to be paid; or



(ii)
by agreement, one hour of annual leave on full remuneration for every 17 hours on which the employee worked or was entitled to be paid.

(b)
An employer must grant an employee an additional day of paid leave if a public holiday falls on a day during an employee’s annual leave on which the employee would ordinarily have worked.

(c)
The employer shall pay an employee in respect of the leave prescribed an amount not less than three times the weekly wage which the employee was receiving immediately prior to the date on which the leave commenced.

(d)
The leave prescribed shall be granted and be taken at a time to be fixed by the employer provided that: if such leave has not been granted earlier, it shall be granted and be taken not later than six months after the end of the annual leave cycle.

(e)
The period of leave shall not be concurrent with any period during which an employee is absent on sick leave in the aggregate to not more than 10 weeks in any period of 12 months or during which the employee is under notice of termination of employment.

(f)

If so requested an employer may grant an employee occasional leave on full pay in an annual leave cycle.

(h)
An employer may reduce an employee’s entitlement to annual leave by the number of days of occasional leave granted on full remuneration to the employee in an annual leave cycle. 

(i)

The remuneration in respect of the leave prescribed shall be paid not later than the last working day before the date of commencement of the leave.

(j)

Upon termination of employment the employer shall pay the employee the pay in respect any period of leave, which has accrued to the employee but was not granted to the employee before the date of termination of the employment.

(k)
If the employee has been in employment longer than four months, in respect of the employee’s annual leave entitlement during an incomplete annual leave cycle one day’s remuneration in respect of every 17 days on which the employee worked or was entitled to be paid; or remuneration calculated on any basis that is at least as favourable to the employee.

6.4.2.
Sick Leave

The following is recommended with respect to sick leave:

(a)
During every sick leave cycle of 36 consecutive months of employment with the employer an employee is entitled to an amount of paid sick leave equal to the number of days the employee would normally work during a period of six weeks.  Provided that in the first 6 months of employment an employer shall grant an employee one-day's paid sick leave for every 26 days worked. 

(b)
An employer may, as a condition prior to payment of any amount claimed by an employee in respect of any absence from work, for more than three consecutive working days require the employee to produce a certificate within a reasonable period, signed by a registered medical practitioner, traditional healer or any other person who is certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament stating the nature and duration of the employee's incapacity.
(c)
An employer is not required to pay an employee in terms of this clause if the employee has been absent from work for more than three consecutive days or on more than two occasions during an eight-week period and, on request by the employer, does not produce a medical certificate stating that the employee was unable to work for the duration of the employee’s absence on account of sickness or injury.

6.4.3.
Family responsibility Leave

The following is recommended regarding family responsibility leave:

(a)
An employee who has been in employment with an employer for longer than four months and who works for at least four days a week for that employer will be entitled to five days family responsibility leave per year.

(b)
An employee is entitled to take family responsibility leave

(i) when the employee’s child is born;

(ii) when the employee’s child is sick; or

(iii) in the event of the death the employee’s spouse or life partner; the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.

(c)
An employer must pay an employee for a day’s family responsibility leave the wage the employee would ordinarily have received for work on that day; and on the employee’s usual payday.

(d)
An employee may take family responsibility leave in respect of the whole or a part of a day.

(e)
Before paying an employee for leave in this respect, an employer may require reasonable proof of an event for which the leave was required.

(f)
An employee’s unused entitlement to leave in this respect lapses at the end of the annual leave cycle in which it accrues.
6.4.4.
 Maternity leave

The following are recommended with respect to maternity leave and protection of an employee before and after the birth of the child.


(a)
An employee is entitled to at least four consecutive months' maternity leave.


(b)
An employee may commence maternity leave at any time from four weeks before the expected date of birth, unless otherwise agreed or on a date from which a medical practitioner or a midwife certifies that it is necessary for the employee's health or that of her unborn child.

(c) 
No employee may work for six weeks after the birth of her child, unless a medical practitioner or midwife certifies that she is fit to do so.

  (d)
An employee who has a miscarriage during the third semester of pregnancy or bears a stillborn child is entitled to maternity leave for six weeks after the miscarriage or stillbirth, whether or not the employee had commenced maternity leave at the time of the miscarriage or stillbirth.


(e)
An employee must notify an employee in writing, unless the employee is unable to do so, of the date on which the employee intends to commence maternity leave and return to work after maternity leave.


(f)
Notification of an employees intention to go on maternity leave must be given at least four weeks before the employee intends to commence maternity leave or as soon as is reasonably practicable to do so.

(g) No employer may require or permit a pregnant employee or an employee who is nursing her child during the first six month of employment to perform work that is hazardous to her health or the health of the child.

6.5.
Termination of contract of employment

The following is recommended to suite the sector’s unique needs in terms of termination of employment:

(a)   
An employer or an employee, who desires to terminate the contract of employment, shall give one week notice in writing, except when it is given by an illiterate employee.
(b)
No agreement may require or permit an employee to give a period of notice longer than that required of the employer.

(c)
An employer may terminate the contract without notice by paying the employee in lieu of such notice, provided that this shall not affect the right of an employer or an employee to terminate the contract without notice for any cause recognised by law as sufficient.

(d)
Notice shall be given on any working day, provided that the period of notice shall not run concurrently with, nor shall notice be given during, an employee's absence on leave, or sick leave.

6.6.
Severance pay

The following is recommended pertaining to severance pay.

(a)
An employer must pay an employee who is dismissed for reasons based on the employer’s operational requirements severance pay equal to at least one week’s remuneration for each completed year of continuous service with that employer, calculated in accordance with clause 4.

(b)
An employee who unreasonably refuses to accept the employer’s offer of alternative employment with that employer or any other employer is not entitled to severance pay.

(c)
The payment of severance pay in compliance with this clause does not affect an employee’s right to any other amount payable according to law.

(d)
If there is a dispute only about the entitlement to severance pay in terms of this section, the employee may refer the dispute in writing to the CCMA.

6.7.
Social security benefits

The Commission recommends that provision should be made for the investigation of establishing a provident fund for the taxi sector.

6.8.
 Allowances

The Commission is of the view that an allowance of R200 per night should be granted to taxi drivers who travel long distance and sleep over. This amount would be for accommodation. Alternatively the employer could cover the actual cost of reasonable accommodation. In these cases, the amount should be provided before the trip and the driver should be required to provide proof, for example in the form of invoices, on their return.

6.9.
Administrative obligations

The following is recommended pertaining to the administrative obligations.
(a)
An employer must give an employee a pay slip or wage envelope on each payday that contains the following information:

(i) the employer's name and address;

(ii) the employee's name

(iii) the employee’s occupation;

(iv) the period for which payment is made;

(v) the amount and purpose of any deductions made from the remuneration;

(vi) the nett amount paid to the employee;

(vii) if relevant to the calculation of that employee’s remuneration –

· the employee’s rate of remuneration and overtime rate;

· the employee’s allowance rate;

· the number of ordinary hours worked by the employee;

· the number of overtime hours worked by the employee;

· the number of hours worked by the employee on a Sunday or a public holiday during that period.

(b)
Such envelope or container on which these particulars are recorded or such statement shall become the property of the employee: Provided that-

(c)
The amount due to the employee may be paid into the employee’s nominated building society or bank account, by manual or electronic funds transfer, by the employer, who shall, however, hand to the employee the aforementioned statement.

(d)
An employer must keep an attendance register, which indicates the hours of work, overtime, night work, work on a Sunday and Public Holiday unless an agreement regarding the issues mentioned has been concluded.

(e)
On termination of employment an employee is entitled to a certificate of service stating:

· the employee’s full name;

· the name and address of the employer;

· a description of any sectoral employment standard by which the employer’s business is covered;

· the date of commencement and date of termination of employment;

· the title of the job or a brief description of the work for which the employee was employed at date of termination;

· the remuneration at date of termination; and

· if the employee so requests, the reason for termination of employment.

6.10.
Night work

The Commission recommends that:

(a) Night work would mean work performed after 20h00 and before 05h00 the next day;

(b) An employer may only require or permit an employee to perform night work if so agreed and a shift allowance is paid or by agreeing to reduce the working hours

6.11.
Meal Breaks

With respect to meal breaks, the Commission recommend that:

(a) an employer must give an employee who works continuously for more than six hours a meal interval of at least one continuous hour.

(b)
an employee who is required or permitted to work during meal interval, should be remunerated for working during a meal interval.

6.12.
Idle time

The Commission is of the view that the spread-over arrangement provides sufficient protection for employers and drivers alike and thus recommends that no special provision be made for idle time in the sectoral determination. 

6.13.
Rest Periods

The Commission recommends that:

.


        (i)
An employer must allow an employee -

· a daily rest period of at least twelve consecutive hours between ending and recommencing work; and 

· a weekly rest period of at least 36 consecutive hours, which, unless otherwise agreed, must include Sunday.

(ii)      A daily rest period may, by written agreement, be reduced to 10    hours for an employee –

· who lives on the premises at which the workplace is situated; and

· whose meal interval lasts for at least three hours.

          (iii)   An agreement in writing may provide for –

· a rest period of at least 60 consecutive hours every two weeks; or

· an employee’s weekly rest period reduced by up to eight hours in any week if the rest period in the following week is extended equivalently.

6. 14.
Prohibition of employment of children 

The following is recommended pertaining to the prohibition of employment of children:

(a) No person may employ a child –

· who is under 15 years of age; or

· who is under the minimum school –leaving age in terms of any law, it this is 15 or older

(b) No person may employ a child in employment –

· that is inappropriate for a person of that age;

· that places at risk the child’s well-being, education, physical or mental health, or spiritual, moral or social development

(c)
A person, who employs a child in contravention of the above, commits an offence.

6.15.
 Deductions

The following is recommended pertaining to deductions and other acts concerning remuneration:


(a)
Unless an employee agrees in writing an employer may not make any deductions from an employee’s remuneration other than for accommodation, provident or pension fund, trade union subscriptions or debt specified in the agreement.

(b)
Deductions for debt should not exceed more than one-tenth of the total amount of the dept.


(c)
An employee may agree in writing to deductions, which the employer has paid or undertaken to pay to any banking institution, building society, insurance business, registered financial institution, local council, in respect of a payment on a loan granted to such an employee to acquire a dwelling;

(d) 
The employer may deduct monies from the employee’s wages if the deduction is required or permitted in terms of a law, collective agreement, and court order or arbitration award.

(e)
An employer may not require or permit an employee to repay any remuneration except for overpayments previously made by the employer resulting from an error in calculating the employee’s remuneration or acknowledged receipt of an amount greater than the remuneration actually received.
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