	REPORT OF THE EMPLOYMENT CONDITIONS COMMISSION ON THE INVESTIGATION INTO A SECTORAL DETERMINATION FOR THE FORESTRY SECTOR.




CHAPTER ONE: INTRODUCTION………………………………………
3

1.1 Background to this investigation………………………………………………….
3

1.2. Terms of reference…………………………………………………………………..
3

Structure of the report………………………………………………………


1.3 Methodology…………………………………………………………………………
3

CHAPTER TWO: DESCRIPTION OF THE SECTOR………………….
6

2. Description of the forestry sector……………………………………………….
6

2.1 Introduction……………………………………………………………………….
6

2.2 Overview of the South African forestry sector……………………………
7

2.3 Current employment trends……………………………………………………
10

CHAPTER THREE: DISCUSSIONS AND PROPOSALS…………………
12

3.1 Definition of the sector………………………………………………………….
12

3.2 Scope and application …………………………………………………………
12

3.3 Demarcation……………………………………………………………………..
18

3.4 Minimum wages Levels ………………………………………………………………
20

3.5 Task Based payment…………..………………………………………………..
23

3.6 Annual wage increases…………………………………….…………………..
28

3.7 Wage differential by occupation or skill level……….……………………..
29

3.8 Deductions from wages…………………….………………………………….
30

Accommodation……………………………………………………………………..
33

3.9 Working time………………………………………………………………………
38


(1) Ordinary hours of work……………………………….……………...
38


(2) Overtime………………………………………………………………….
39


(3) Extension of ordinary hours of work for forestry employees…….
40


(4) Employment of children………………………………………………
42


(5)Work on Sundays….……………………………………………………
43


(6) Night Work…………………………………………………….……….
44


(7) Standby………………………………………………………………….
47

3.10
Sick leave and medical certification……………………………………………
50

3.11
Notice period and termination………………………………………………….
52

3.12
Mixed Farming………………………………………………
3.13
Small enterprise……………………………………………………………
3.14
Social security benefits…………………………………………………………..
53

CHAPTER FOUR: EVALUATION IN TERMS OF BCEA CRITERIA….
54

4.1
Alleviation of poverty and impact on cost of living……………………………
54

4.2
Ability of employers to carry on their successfully and operation of SMME’s

and new businesses………………………………………………………………
56

4.3
Impact in current employment……………………………………………………
57

CHAPTER FIVE: COMPARISON BETWEEN THE FARM WORKER SECTORAL DETERMINATION AND THE PROPOSED FORESTRY DETERMINATION








60
CHAPTER SIX: SUMMARY OF RECOMMENDATIONS…………….
64
CHAPTER ONE: INTRODUCTION

In accordance with Section 54(3) and (4) of the Basic Conditions of Employment Act 75 of 1997 (BCEA), the Employment Conditions Commission (ECC) is pleased to present the Honorable Minister with the report of the investigation into conditions of employment and minimum wages for the forestry sector and resultant recommendations. 

1.1
Background to this investigation

In 2001 the Department of Water Affairs and Forestry (DWAF) approached the Department of Labour (the ‘Department’) to conduct an investigation into the forestry sector with a view to making a sectoral determination to set minimum wages and appropriate conditions of employment for the forestry sector. The request was in response, among others, to repeated calls to DWAF to look into the socio-economic conditions of people who were affected by the outsourcing of forestry activities by some of the major forestry corporations to contractors and/or subcontractors. Some of the concerns raised were that workers affected by these outsourcing arrangements suffered wage cuts, loss of social security benefits, lack of protective clothing, loss of amenities and a decline in their standard of living. 

1.2.
Terms of reference

The Department published a notice in the Government Gazette No 22822 of 16 November 2001 under Government Notice No R1124. The notice called upon interested parties to send written representations to the Department within 60 days of publication of such notice. The terms of reference for the investigation into the forestry sector were set out as follows:

“To investigate conditions of employment, including minimum rates of remuneration in respect of the forestry sector.”

1.3.
Methodology

A four-phased project framework was developed for this investigation, as follows:

(a)
PHASE ONE – INFORMATION GATHERING
The aim of the first phase was to organize the administrative aspects of the investigation and identify areas of focus. Administrative aspects dealt with in this phase included the publication of a notice in the government gazette as required by section 52(3) of the BCEA.

In terms of information gathering, the Department commissioned an investigation into the forestry sector. The research was aimed at providing the following:

· a status quo report detailing the current labour force composition, remuneration and conditions of employment 
· a description of the nature of labour relations within the forestry sector
· an overview of the policy framework regulating the forestry sector
· a socio-economic overview of the sector
· proposals around an appropriate minimum wage for the forestry sector based on the research findings
· proposals around appropriate conditions of employment for workers in the forestry sector
· an assessment of the economic implications of a minimum wage
· the extent of compliance with the minimum standards set by legislation
· an assessment of the impact of making a sectoral determination for the forestry sector in accordance with Section 54(3)(b)(i) of the BCEA
As the first phase of the research process, the researchers developed a literature review. The second phase of the research process entailed both qualitative and quantitative research.

The qualitative research involved in-depth interviews with 40 forestry companies. The 10 largest forestry companies in the country and one of the large sector associations were selected as participants. 

The quantitative research component of the project was made up of two levels of interviews: the employer level interviews and employee level interviews. For sampling purposes, employers were broken down as per the table below:

	Table 1: Sample distribution by type of business

	
	n
	%

	Contractors
	28
	62%

	Commercial timber farmers
	8
	18%

	Emergent growers
	7
	16%

	Corporate own operations
	2
	4%

	Total
	45
	100%


The employee sampling was based on the following criteria: that one of the four employees interviewed at each employer is a shop steward (if possible), that at least one is a female, that a minimum of two are employees working in the field and that at least one of the four employees was a semi-skilled or skilled employee. These considerations were intended to ensure that a relatively representative picture was obtained during the surveys. 

The quantitative aspect also involved economic modelling using an input-output model.

The research was conducted from 30 April 2003 to 13 October 2003. The full research report is available as a separate document.

(b) 
PHASE TWO – CONSULTATIONS WITH STAKEHOLDERS
In January 2004 the Department held preliminary consultations with key stakeholders within the forestry sector to set up a working relationship, access information, plan the process and to identify visiting points during the public participation process. The Department held meetings with employer organizations and associations representing contractors.

Public hearings were held in the five provinces where most of the forestry activities are concentrated: KwaZulu Natal, Mpumalanga, Limpopo, Eastern Cape and Western Cape. A total of ten public hearing sessions, two per province, were conducted between 18 and 31 March 2004.

(c)
PHASE THREE – ECC PROCESS

During this phase the Department presented its proposals to the ECC for consideration. The proposals of the Department are discussed in the chapters dealing with the discussion on conditions of employment and wages.

(d)
PHASE FOUR- PUBLICATION OF THE SECTORAL DETERMINATION
This phase will see the publication of a sectoral determination, once approved, in the Government Gazette and subsequent awareness raising. 

1.4. STRUCTURE OF THE REPORT

The report consists of 6 chapters, which are as follows:

Chapter 2 of this report outlines the current status of the South African forestry sector. Chapter 3 discusses the findings and proposals of the investigation regarding key issues relating to the minimum wages and conditions of employment. Chapter 4 refers to the criteria that the ECC has to consider. Chapter 5 contains the comparison between the farm worker sectoral determination and the proposed forestry sectoral determination. Chapter 6 contains the recommendations of the ECC.

CHAPTER TWO 

2.

DESCRIPTION OF THE SECTOR

2.1
Introduction

The forestry sector can be divided into two broad groups: silviculture and harvesting. Transportation also forms an indirect part of the forestry sector, but is not covered in this investigation. The core groups can be described as follows: 

· Silviculture refers to the practice of tree cultivation, which includes establishment, development, tending, protection and re-establishment. Jobs such as planting, pruning and weeding fall within silviculture operations. 
· Harvesting refers to the cutting down of trees, in the process of either thinning or clear felling. Jobs such as stackers, chainsaw operators and bark peelers fall within harvesting operations.
These two groups of activity form the focus of this investigation. Primary processing and the pulp and paper sector are not covered as they have significantly different characteristics and conditions of employment and are covered by a bargaining council agreement. The transportation portion of the sector is also covered by such an agreement.

2.2.
Overview of the South African forestry sector  

In South Africa the forestry sector is classified into three broad groupings: commercial, community and conservation forestry. Commercial forestry, in turn, can be broken into two different but interrelated sectors, viz. the forestry sector (plantation forestry, tree farmers) and the forest product sector, which utilizes timber to produce various products such as pulp, paper and charcoal. Community forestry relates to the development of local communities through the use of forestry. Outgrower schemes have a community forestry component, because communities derive benefits from such schemes. However, outgrowing has strong links with commercial forestry, described above, because the schemes are most often commercial ventures between private forestry companies and individuals or communities. Conservation forestry refers to the maintenance and protection of natural forests and woodlands in South Africa on a sustainable level. 

This report is concerned with commercial forestry and – because of the interlinkages – with outgrower schemes. The investigation excludes community forestry and conservation forestry as these are non-commercial by nature and have a social development focus.

In South Africa, 70% of the plantation area falls under the private sector. Sappi and Mondi are the two biggest private sector role players in the South African forestry sector and have large international interests, but there are also approximately 1 800 smaller private commercial timber farmers in the country, who account for the medium-sized players in the forestry sector. In addition to the commercial timber farmers, there are about 19 000 micro growers (i.e. emergent growers) that collectively own 1% of land under forestry plantations. Just over 12 000 of these growers fall under outgrower or other small-scale grower schemes under Sappi, Mondi and the South African Wattle Growers’ Union (SAWGU).

According to Mayers, Evans and Foy (2001), ownership of South Africa’s commercial plantations was divided as follows before privatisation began: 

· Large companies (Sappi and Mondi): 47%
· State: 30%
· Medium-sized companies and private growers: 22%
· Micro growers: 1%
State-owned plantations can be divided into two categories: (a) the land owned in the former Republic of South Africa, which was handed over to a government-owned company (SAFCOL) in 1992 in anticipation of privatisation and (b) the plantation land owned in the former homelands, which was transferred to DWAF in 1994.

Since 1994 restructuring (i.e. privatisation) of the forestry sector has accelerated. By 2003, 20% of state plantation land had been transferred to private sector consortia and a further 18% had been earmarked for alternate land uses such as conservation. Another 45% of state plantation land was earmarked for transfer in 2003. It was expected that all land rights to State land would be transferred to the private sector by 2006 (Smit & Pitcher, 2003)

It seems that the impact of privatisation on labour has not been as significant as contracting out. DWAF employees were given three options during the privatisation process:

· Voluntary severance packages
· Redeployment within DWAF, wherever their services were required
· Transfer to SAFCOL
The transfer policy of DWAF required that employees would not be made worse off through the transfer process in respect of either wages or conditions of employment. Those DWAF employees who opted to be transferred to SAFCOL took a wage cut, but were compensated through an agreed upon transfer package. In addition to this, DWAF entered into agreements with a number of trade unions to address the transfer of employees from DWAF to SAFCOL. The agreement stated that the employees should be transferred to SAFCOL or any purchaser of SAFCOL’s business on SAFCOL’s terms and conditions of employment.

DWAF does not have a strong monitoring system in place to ensure that the wages and conditions of employment are maintained by the preferred bidder, but in a number of instances DWAF maintains shareholding in the consortia and is able to ensure that the conditions stipulated in the privatisation agreement are met. 

In addition to privatisation, about 85% of forestry operations within the private sector are outsourced to contractors.  The two biggest forestry companies have outsourced 100% of their transport, harvesting and silviculture operations. The level of outsourcing amongst smaller forestry companies appears to depend on the level of managerial skills within the companies. Small corporations with strong managerial skills keep more operations in-house than those with a poor managerial skills base. The level of outsourcing also varies from region to region within companies.

Sappi, Mondi, Natal Timber Cooperative and the South African Wattle Growers Association have each begun outgrower programmes that support black forestry farmers, primarily in KwaZulu-Natal. The Sappi and Mondi outgrower programmes are based on contract farming. This means that outgrowers own a small plot of land, on average 1,2 hectares, and Mondi and Sappi provide the farmers with extension services and subsidized loans and other assistance. The outgrowers in turn provide the companies with the timber once it has been harvested.

2.3.
Current employment trends

The forestry sector in South Africa is very labour intensive by international standards. In 2003 estimated employment in the forestry sector stood at about 66 000 employees. Most of the jobs (83%) in the forestry sector are created in KwaZulu-Natal (46%) and in Mpumalanga (38%).

According to the survey, the average number of full-time employees varies from an average of 25 employees (employed by emergent growers) to 114 employees (employed by big companies) with an overall average of about 60 employees across the sector. Part-time permanent employees are only found in the emergent farmer sector. Casual (daily/hourly) employees range from an average of 25 employees (commercial) to 100 employees (corporate). Both corporate and emergent growers employ subcontractors ranging from an average of two subcontractors (contractors) to 60 contractors (corporate) per company. 

In 2001 there was an estimated 220 forestry contractors in South Africa employing between 25 000 and 35 000 of the approximately 60 000 people employed directly by the forestry sector (Mayers, Evans and Foy, 2001). Contractors tend to employ more lower-skilled people and pay lower wages and salaries than the larger companies. Mayers et al (2001:27) estimated that on average contractors pay their employees 60% less than the rate previously paid by the corporate sector.

Forestry companies traditionally provided housing, education, medical, recreational and other social infrastructure to their employees. However, the companies have been moving away from the provision of social infrastructure as contracting out of labour and land tenure reforms proceed.

The forestry sector generally makes use of the Paterson grading system to determine job categories for employees, with the exception of one of the largest forestry companies, which uses the Peromnes system. For the purposes of the survey the following job (task) descriptions were used to (self) classify employees into broad groupings. The division of these tasks into the different categories is based on the skills and knowledge required to carry out the tasks.

	Table 14: Job descriptions used for survey purposes

	Unskilled

	Silviculture
	Marking

	
	Pitting

	
	Pruning

	
	Planting

	
	Manual weed control

	Harvesting
	Stackers

	
	Chokemen

	
	Bark strippers (peelers)

	General
	Fire lookout

	Semi-skilled

	Silviculture
	Chemical spraying

	
	Marking for thinning

	Harvesting
	Chainsaw operators

	
	Log scalers

	
	Lower level drivers (. e.g. tractor)

	General
	Cleaning

	
	Security

	Skilled

	Silviculture
	Supervisor

	Harvesting
	Supervisor

	
	Chainsaw mechanics

	
	Mechanised machinery drivers (e.g. forklift)

	General
	Clerks/Administration

	
	Labour transport drivers


There is a relatively low level of unionization amongst forestry employees. South African Agriculture, Plantation and Allied Workers Union (SAAPAWU) have the largest number of members in the industry and has recognition agreements with some companies. Within forestry companies the extent to which the workforce is unionized varies fairly dramatically from a low of 10% to a high of 85%. 

Employers in the forestry sector are well organized. The following is a list of forestry associations in South Africa that are primarily concerned with commercial forestry:

· Forestry South Africa (FSA)
· South African Contractors Association (SAFCA)
· South African Wattle Growers’ Union (SAWGU)
Most of the private sector enterprises maintain membership of one or more of the above associations. Approximately 230 contractors currently belong to the South African Contractors Association, but a large number of emerging contractors and outgrowers are not formally represented by any organization. 

CHAPTER THREE:

3.

DISCUSSION AND PROPOSALS

3.1.
Definition of the sector

The research conducted by the Department on the sector came out with the following definition of the sector:

The forestry sector refers to the forestry plantation operations related to the planting, growing, tending and harvesting of trees for commercial purposes. It includes both silviculture and harvesting, but ends at the point where logs are stacked and made ready for transportation or at the point where logs are to be picked up for transportation to the processing plant or to the saw-mill.

Views of the employees

No inputs on the definition were received from the employees during the public hearings. 

Views of the employers

During the public hearings, contractors wanted to know whether the employees employed in the saw-mills would be covered by the proposed determination. They indicated that employees working in the saw-mills were not employed by them (contractors) but by the big corporations. In general the employers did not make a meaningful contribution regarding the definition of the sector.

Recommendations of the Department

The Department recommends that the forestry sector be defined as suggested in the research, i.e. as follows:

The forestry sector refers to the forestry plantation operations related to the planting, growing, tending and harvesting of trees for commercial purposes. It includes both silviculture and harvesting, but ends at the point where logs are to be picked up for transportation to the processing plant or to the saw-mill.

ECC recommendations
The ECC recommends that forestry be defined as per the definition proposed by the Department.

3.2.
Scope and application

In attempting to define the scope of the proposed sectoral determination, the following issues were identified as areas of concern:

· Mixed farming

· Transportation

· Community forestry

· Processing

· Emergent growers

These issues are discussed in detail later in the report

In drafting the sectoral determination for farm workers the Department overlooked the recommendation to exclude the forestry sector. The scope and application of that determination were thus erroneously extended to forestry employees. In order to correct this, the Department published a notice in the Government Gazette to exclude forestry from the application of Sectoral Determination No. 8: Agricultural sector. The notice was published under Government Notice Number R1611 of 31 October 2003. Accordingly, employers and employees involved in forestry activities are not currently covered by any determination.

Views of the employees

During the public hearings employees in Limpopo province proposed that all employees working on forestry-related work should be covered by the proposed determination. In other words, the determination should also cover the employees working for community forestry.

In other provinces employees did not comment on different categories of employers, for example, employees employed by emergent growers, since they regarded themselves as forestry employees irrespective of who employed them.

Views of the employers

During the consultations around the forestry sector many employers and their representatives argued that forestry workers should fall under the agricultural determination. They argued that this would resolve the challenges posed by mixed farming operations, such as different wage regimes for the same workforce.  

The contractors argued that if the proposed determination covers them, it might pose problems since DWAF provides them a piece of land to work on and also specifies the duration of the work. If they finish working on that particular piece of land before the expected date of completion as stipulated then they temporarily lay off their employees until they get another piece of land to work on. They indicated that if they were required to pay minimum wages, it might create problems because they would have to continuously pay their employees.

Recommendations of the Department

Given the research report and the public hearings report, there is a need for a separate determination for forestry from that for agriculture. The definition of scope in the determination should take the following issues into account:

· Mixed farming

As mixed farming is already included in the scope of the sectoral determination for farm worker, it is proposed that where mixed farming takes place, the entities engaging it be classified as falling under the scope of the Sectoral Determination No. 8: Farm worker Sector. Unless the majority of the time is spent in relation to forestry activities, the forestry determination should apply. 

The Department of Labour acknowledges that mixed farming is adequately dealt with in the sectoral determination for farm workers; however where the majority of the time by an employee is spent in relation to forestry activities, the forestry determination should apply.

In the case of a dispute regarding the scope of application, the Department of Labour or CCMA should be approached to determine jurisdiction.
· Transportation

During the public hearings the question arose as to whether transport operations within the forestry sector should be covered. The Department proposes that the sectoral determination exclude from its application the transportation activities covered by the Road Freight Bargaining Council and includes all transportation activities within the sector which are not covered by the above council. 

· Community forestry

Regarding the question as to whether community and conservation forestry should be included in the proposed determination, the Department proposes that community and conservation forestry be excluded from the scope of the forestry sectoral determination, as they are non-commercial by nature. Outgrower schemes have a community forestry component, because communities derive benefits from such schemes. Outgrower schemes should, however, be included under the determination because the schemes are most often commercial ventures between private forestry companies and individuals or communities. 

· Processing

The Department proposes that processing of timber products be excluded from this sectoral determination as saw-milling, transportation, pulp and paper are covered by bargaining council agreements.

· Emergent growers

In respect of small timber farmers and emergent timber growers the Department does not recommend excluding these employers or relaxing the minimum conditions of employment, but rather advocates supporting emergent growers and small growers so that they achieve the required standards, for example, through awareness campaigns, auditing and enforcement of the BCEA and the proposed determination. The basis for this recommendation is that every employee has the right to minimum conditions of employment irrespective of whether he/she works for an emergent grower or a corporate.

With regard to the scope and application of the determination, the Department proposes that all employers in the forestry sector be covered by the proposed forestry determination. Employers requesting exemption from the sectoral determination must do so in terms of the variation procedure that is available in the BCEA.

Therefore the department recommends the following:

· That the forestry sectoral determination be published separately from the farm worker sectoral determination;

· That the following categories of employers and employees be included in the determination:

(i) small timber farmers

(ii) emergent timber growers

(iii) all transportation within the sector not covered by the Road Freight Bargaining Council

(iv) a domestic worker employed in a home on a farm where forestry activities take place.

(v) a security guard employed to guard a plantation or other premises where forestry activities are conducted, who is not employed in the private security sector.

· That the following categories of employers and employees be excluded from the determination:

(i)
mixed farming employers where majority of the time is spent in relation to farming activities.

(ii)
transportation covered by the Road Freight Bargaining Council

(iii)
community forestry employers and employees

(iv)
processing employers and employees

(v)
The forest products sector, which includes primary processing and the pulp and paper sector and whose operations are currently covered by bargaining council agreements.

(vi)
any person employed in forestry activities covered by another sectoral determination or by a bargaining council agreement in terms of the Labour Relations Act, 1995.

(vii) conservation forestry

ECC recommendations
The ECC recommends that the scope and the application of the forestry determination be in line with the Department’s recommendations.

3.3.
Demarcation

The issue of demarcation of the forestry sector was discussed extensively during the public hearings. Stakeholders within the sector voiced different views on demarcation

Views of the employees
During the public hearings, most employees appeared not to understand the rationale for the differentiation implicit in demarcation. They felt that workers’ needs were the same throughout the country. In fact, most of the employees felt that, if anything, employees in the “rural” areas ought to be paid more than those in urban areas because they have to pay more in order to access services such as shops, clinics, schools etc.

Employees echoed the same sentiments in all provinces in proposing a single minimum wage for all the employees employed in the forestry sector. Employees argued that the problem with a two-tier wage system as currently applicable in the domestic and farm worker sectoral determinations is that it does not take into account the needs of employees which cut across all employees irrespective of which province one lives in. 
Views of the employers
The views of the employers were that a demarcation on the basis of municipal boundaries would not work due to the sector’s rural spread predominantly found in rural areas and the sizes of plantations cut across the municipal boundaries. Most responses received both during the survey and public hearings indicated that employers believe that there should be no differentiation between urban and rural areas in the recommended minimum wage for the forestry sector. 

However, some of the companies argued that a provincial demarcation would be appropriate given the differences in markets and profitability. For example, businesses in Mpumalanga and KwaZulu-Natal are developed and therefore more profitable, while forestry in the Eastern Cape is still developing and not as profitable. Some in the Western Cape argued that given the historically higher wages there, a national minimum would be lower than wages already paid. Eastern Cape and Limpopo pointed to higher transport costs because of the distance from processing plants and therefore argued for lower minimum wages to keep them competitive with other areas.

Recommendations of the Department

The Department recommends a single minimum wage for the following reasons:

· The forestry sector is concentrated in rural areas. Very few, if any, plantation forests are found in urban areas. An urban-rural split would therefore not be meaningful.
· The demarcation applied in some determinations, and especially in agriculture, has caused many problems during the implementation of the determination. There is a high likelihood that similar problems would occur with forestry given the similarities of and historical linkages between the two sectors.
· Some forestry contractors work in more than one municipal district using the same workforce. It would be difficult for the contractor to explain to his/her workers why they are getting paid different rates for the same type of job by the same employer. Although such employers could simply pay the higher rate to all employees, they would probably be reluctant to do so when competitors are paying lower rates in some of the districts.
ECC recommendations
The ECC supports the recommendation that a single minimum wage be applied to the forestry sector 

3.4.
Minimum wages

With respect to minimum wages, research found that almost 50% of the employees in all business types in the sector work on the task-based basis, 11% work both on the task rate and on fixed wage basis and about 39% of the workers are paid on a fixed wage basis. The median cash monthly wage earned by unskilled employees in the forestry sector according to the business type was as at April 2003: 

(i) contractor


R660 per month

(ii) commercial 

R651 per month

(iii) emergent grower
 
R660 per month 

(iv) corporate plantation
R955 per month

For semi-skilled workers the picture looked as follows:

(i) contractor


R990 per month

(ii) commercial 

R824 per month

(iii) emergent grower

R880 per month 

(iv) corporate plantation/ grower
R1110 per month.

The research also indicated that the median wage earned by unskilled workers in the sector as a whole was R650 per month. 

Views of employees

Overall, the median of the suggestions in the survey for a fair minimum wage was R1 200. Male employees believed a fair median minimum wage is R1 500 per month while females indicated that a median wage of R1 000 is a fair minimum wage. This difference could be influenced by a number of things, for example, skills levels. Women make up three-quarters of the unskilled respondents while a larger number of semi-skilled and skilled men were interviewed than women. Older respondents supported a higher minimum wage than their younger counterparts and higher skilled employees supported a higher minimum wage than their less skilled co-employees.

From the survey, the median for the wage earned by unskilled employees in the forestry sector was R650 per month. However, interviews with workers both during the hearings and the survey, indicated that workers can earn as little as R300 per month. The extent of exploitation of employees through the payment of low wages could not be ascertained satisfactorily due to the poor turnout of workers during the hearings. 

The lack of clarity in respect of the employee response was compounded by the existence of the task-based system. This made it difficult for forestry employees to say precisely what their hourly, daily or weekly wages were as these are based on completion of the set task, the rates for which can differ for various reasons, rather than on a time period. Most forestry employees paid according to this system understand the task-based system in terms of production and can only respond that they get paid, say, 10 cents per tree depending on whether they were supposed to plant, de-bark, trim etc.

Views of employers

Just over 41% of employers interviewed believed R650 or R800 are fair minimum wages if they are clean wages, i.e. excluding non-cash benefits. The median wage earned by unskilled employees in the forestry sector was already slightly above R650 at the time.

Employers in the Western Cape were the only ones who believed that a fair minimum wage was lower than what their unskilled employees were then earning which was R1299. 

Employers were asked during the survey what they consider to be a fair cash minimum wage and the median response was R761 per month. Most employers indicated that the same minimum wages applicable to the farm worker sectoral determination should apply in the forestry sector.

Recommendations of the Department

The Department recommends a single minimum wage for the forestry sector. The Department has considered the wage for employees working in Area B of the Sectoral Determination 8: Agricultural Sector as at 1 March 2005 as the benchmark. The Department recommends that if the sectoral determination for the sector is promulgated before the end of February 2005, the national minimum wages for the forestry sector should be pegged at R785 per month. The Department further recommends that in the event the process is finalized after March 2005, an additional 6.5% should be added to make the wages R836 per month. 

The minimum wage should not propagate historical disparities such as the traditionally higher wages paid in the Western Cape because of the predominance of “Coloured” employees there. The rationale for setting a minimum wage is to set a wage that will enable a person to meet his/her basic needs. A single minimum wage is therefore recommended. 

The minimum wage of R836 per month is proposed for the reasons provided below:

· The R836 per month benchmark has the lowest impact on the economy and especially on SMMEs (i.e. emergent growers, etc).

· The majority of businesses in the sector (83%) indicated in the survey that they could absorb a minimum wage of R785 per month without implementing alternative measures such as retrenching workers, mechanising operations and even closing down.

· The Department is of the view that the added 6.5% should not unduly influence this position

· The R836 per month will assist to eradicate poverty in the forestry sector while most of the costs will be absorbed by the sector. The increase in income will find its way back into the economy through household expenditure on consumer goods and services.

· The proposal is on the same level as the agriculture determination and will negate any problems that will arise because of differing wage levels between the two sectors (e.g. mixed farming, drawing labour from same labour pool, etc).

The minimum monthly wage amount of R836 per month includes deductions of payment in kind as employees would need to provide items such as accommodation, pension funds, medical aid and transportation for themselves if these are not provided by their employer. The items approved for payment in kind are necessary to meet employees’ basic needs and will be paid for in any case, whether individually sourced or provided by an employer.

ECC recommendations
The majority of ECC members recommended a minimum wage for the forestry sector of R949,58, which is the current Area A level for farm workers. The ECC members recommended this level on the basis that the research commissioned for the purpose of this investigation revealed that forestry employers were generally paying higher wages than agricultural employers. In addition, the forestry determination will come into effect in the middle of the period for which the farm worker wages are applicable, and inflation will have eroded the value of the proposed wage in the intervening months.
3.5.
Task-based payment

A large part of the forestry sector works on a task rate basis where the worker is paid based on production. There are various systems being used in the forestry sector in terms of setting the standards for a task and grading a task in monetary terms. Best Operating Practices (BOPs) exist within the forestry sector and are meant to protect employees and ensure that the task rate does not exceed the amount of work that an average employee can complete in one normal working day.

The BOPs are based on a shift length of nine (9) hours, with regular breaks within the shift. There are set task work standards established for each operation (e.g. fertilizing slots/peeling). While BOPs are based on scientific studies, of concern to the Department is that BOPs do not include input from employees. The implementation of BOPs is sometimes negotiated between employers and employees, but the possible power imbalance between these two parties might mean that the employee is at a disadvantage
Views of the employees

Employees were generally strongly opposed to the task rate system as they regard it as being exploitative. Most of the employees indicated that the system used to grade task is not fair and that there were some inconsistencies with regard to how task work is remunerated by employers. Many employees complained about the emergent contractors and emergent growers who they felt were the most exploitative. Furthermore, the task rate system has major health and safety implications for employees as they have to push themselves to achieve the tasks set for them irrespective of the status of their health or the risk of occupational injury.

Views of the employers

Half of the employers that participated in the survey by the Department indicated that their employees work on a task rate basis. This corresponds with the responses of employees, of whom 45% indicated that they worked on a task rate basis. 

Almost 72% of the emergent growers said their employees worked on a task rate basis, as did 50% of commercial timber farmers and just over 48% of contractors. Both corporations indicated that their employees worked on a fixed wage basis, i.e. not on a task rate basis.

During the in-depth company interviews it appeared that most contractors are not paid by companies for their labour per day, but rather per hectare or otherwise they are paid a flat rate for a certain amount of work.

During the hearings it emerged that most employers prefer to work according to a task-based system and struggled with the concept of a guaranteed minimum wage regardless of an employee’s output. Employers argued that the task rate system is a way of ensuring that “lazy” employees deliver the output required by the employer. The Department pointed out during the hearings that poor job performance or incapacity had to be dealt with in terms of the Labour Relations Act, 66 of 1995.

Recommendations of the Department

The Department recognizes that the task rate system is currently widespread in the forestry sector. In some instances the task rate system can empower employees by allowing them to choose their working hours and the arrangement of rest periods and meal intervals. This flexibility is only positive if the task level is fair and achievable. It is possible for abuse to take place under the guise of the task work system as employees are often in a weaker bargaining position than their employers. If the task levels are achievable then the task rate system works well and is just.

The task rate and minimum wage systems are potentially mutually exclusive and herein lies the challenge for minimum wage setting. Disallowing the task rate system in forestry would potentially be disruptive. Recognizing the fact that it might not be feasible to rule out the task rate system completely in the forestry sector, but also taking cognizance of the fact that employees are potentially being exploited, the Department recommends a compromise between the task rate and minimum wage systems. In other words, the task rate system must be adjusted by employers so that at the accepted (scientifically established task level) level of production, the minimum wage can be earned by an employee who has worked for the standard BCEA hours in a month. 

In those instances where employees are unable to achieve the tasks set, other interventions can be put into place, e.g. training, support and guidance. Should the poor performance persist, the employer may follow the dismissal for incapacity procedures as set out the LRA. 

The Department supports the retention of the task-based system subject to the following

proviso:
(1)
 An employer and employee may agree in writing that the employee will perform task-based work on a regular basis.

(2)
An employer must pay an employee the rates applicable under the system, provided that irrespective of the quantity done, the employer shall pay such and employee not less than the amount he or she would have been required to pay such employee for that week or period had the employee been remunerated on the basis of time worked.

(3)
An agreement to perform task-based work in terms of this clause must be concluded before the work is commenced and must include-

· the employee’s wage and rate per task;

· the basis for calculating task-based payments;

· the period over which task-based payments are calculated which may not be longer than one month;

· when the employer must pay task-based payments to the employee which may not be longer than seven days after the end of the period in which the payment is earned; and

· the type, description, number, quantity, margin, profit, or orders (individual, weekly, monthly or otherwise) for which the employee is entitled to earn wages. 

(4) The employer must supply the employee with a copy of the agreement to perform task-based work.

(5) If during any calculation period the employee does not earn an amount equivalent to at least the prescribed minimum wage because of any act or omission by or on behalf of the employer or the employer has restricted the employee’s ability to earn wages in terms of the agreement, the employer must pay the employee at least the applicable minimum wage as prescribed.

(6) An employer who intends to cancel or amend any task-based system in operation or the rates applicable there under shall give the affected employees not less than one month notice of such intention. The parties may agree in writing on a longer notice period.

(7) An employee who performs task-based work, or otherwise his/her ordinary hours of work may be reduced on account of short-time provided that:

· A deduction made in the case of short time should not exceed one third of the employee’s weekly wage, irrespective of the number of hours by which the ordinary hour of work were reduced.

· Short time is applicable when unforeseen circumstance such as machinery breakdowns, weather fluctuations, and slackness of trade or shortage of raw materials exist.  

· No deductions shall be made in the case of short time arising from machinery breakdowns, slackness of trade or shortage of raw material unless the employer has given notice on the previous working day.

· Whenever short time is worked due to inclement weather employees should be paid for at least four hours if work has not started for the day or were stopped within the first four hours. Should work be stopped after the first four hours employees should be paid for hours worked. The one-third provision will apply if the employer has given notice the previous working day.

Recommendations by the ECC

The majority view of the ECC was that forestry workers should be guaranteed a fixed minimum wage at the agreed level, and that task-based payment should only be allowed over and above this minimum. This view was informed by the evidence of employees at the hearings as to the sometimes exploitative nature of the task-based system, and the extent to which employees felt it had led to abuse. The view was also informed by the fact that approximately half of the forestry sector currently operates successfully without task-based payment, showing that a fixed wage approach is economically and operationally feasible for the sector.

Where task-based payment is used over and above the minimum, the ECC supports the safeguards suggested by the department in terms of written agreement and specification of the rate per task, basis for calculation, and when payments will be made.

Where an employee’s remuneration includes any component of task-based payment, the relevant wage for calculation of overtime, leave, allowances, etc should be calculated in accordance with section 35(4) of the BCEA, namely:

If an employee’s remuneration or wage is calculated, either wholly or in part, on a basis other than time or if an employee’s remuneration or wage fluctuates significantly from period to period, any payment to that employee in terms of this Act must be

calculated by reference to the employee’s remuneration or wage during—

(a) the preceding 13 weeks; or

(b) if the employee has been in employment for a shorter period, that period.

3.6.
Annual wage increases

The sectoral determination for forestry would be set for a period of two or three years, as is the case for other determinations. It is therefore necessary to provide for annual increases.

Views of the employees
The survey responses received from employees on the issue of annual increases varied according to gender, skills level and age. Males said, on average, that an annual increase of R200 is fair while women indicated that R100 is fair. The older the respondents, the higher they feel their wage increase should be and the same applies to higher skilled respondents. The figures varied so significantly that it appears that not all employees fully understood the concept of an annual wage increase. 

Views of the employers
Only one company indicated that a fixed annual increase in respect of minimum wages in the forestry sector would be appropriate. The majority of the companies felt that an annual increase should be linked to an index e.g. CPI (Consumer Price Index) or CPIX (Consumer Price Index excluding interest on mortgage bond). A small number of companies believe that an annual increase should not be specified in the proposed sectoral determination, but that this issue should be reviewed annually.

Commercial timber farmers and contractors supported the view that the annual wage increase be linked to an index, either the CPI/CPIX or the Forestry Cost Index (FCI). The FCI is a sector product index equivalent to the Producer Price Index (PPI).

Recommendations of the Department

The Department proposes that the annual wage increase be aligned to the CPIX rate plus an additional two percentage points, at the index reported by Statistics South Africa at a point six weeks before the wage increase comes into effect. 

Recommendations of the ECC

The ECC recommends that the food price index be used when dealing with the wage increases rather than the CPIX. The recommendation of the ECC was that the wage increases should be equal to the food price index plus two percentage points at a point six weeks before the wage increase comes into effect.

3.7.
Wage differential by occupation or skill level

Both the employers and the employees did not have any inputs regarding this issue, nor was any information in this regard obtained from them during the research process.

Recommendations of the Department

As noted above, the forestry sector generally makes use of the Paterson grading system to determine its job categories for employee. The Department proposes that the sectoral determination stipulate one minimum wage and believes that rate adjustments amongst higher skilled employees will take place accordingly. A minimum wage is targeted at the lowest skilled (and therefore lowest paid) employee and the sectoral determination should address this issue as such.
Recommendations of the ECC
The ECC supports the recommendations of the Department regarding the wage differential.

3.8.
Deductions from wages

As has already been pointed out, the forestry sector is largely rural and employees often find it difficult to provide individually for their needs because of transportation problems and difficulties in getting access to shops and other facilities. Employees thus often rely on the employer for the provision and purchase of basic amenities and rations and for the granting of loans to cover emergencies like funeral expenses. 

PAYMENT IN KIND

Payment in kind in the forestry sector is constituted by two types of benefits which are food and accommodation.

Food 
The extent of deductions from an employee’s wage was discussed extensively throughout this investigation as it has major implications with regard to the minimum wage and to the issue of payment in kind. The following were the views of stakeholders regarding deductions for food or rations:

Views of employees

Employees reported that the employer provides them with transport to buy their monthly provisions or groceries and that some employers provide a bag of mealie meal a month free of charge or on a subsidized basis. 

Most employees were of the opinion that payment in kind should be over and above the minimum wage that is established not to be deducted from the applicable minimum wages. 

Views of employers

The survey revealed that most employers provide rations and/or nutritional supplements to employees. However, during the hearings there were conflicting views around whether or not employers provide rations. Employees contended that they did not receive rations but employers stressed that they provided rations due to the physical demands of forestry activities. 

Employers argued that the food or rations provided to forestry employees far exceed the proposals made in the agricultural sectoral determination and mentioned that employers would stop this practice if they could not claim back the cost of providing this benefit. They suggested that this would have an adverse impact on the dependants of these employees.

The generally held view among employers is that the maximum value afforded to payment in kind /food and accommodation in the agricultural sectoral determination is unrealistic and does not reflect the reality that exists within the forestry sector. There are differing opinions on how to address this. On the one hand, some employers feel that the total deduction for the value of payment in kind should be allowed as a deduction. On the other hand, other employers are of the opinion that the deduction allowed for payment in kind should at least be equal to the deduction in terms of the Unemployment Insurance Act, which is 30%. Should this be the case, employers would be able to offset some of their costs subject to the 30% limitation on deductions. According to the employers the 30% deduction will cover for both food and accommodation

Accommodation 

Employees’ views:

During the public hearings, employees indicated that although employers do not provide them with accommodation, they pay monthly through deductions made by their employers. Another group of employees was of the view that deductions for accommodation were acceptable if the proposed standards of housing were met. 

Employers’ views:

During public hearings employers indicated that if the accommodation is going to be dealt with as dealt with in the farm worker sectoral determination it will be problematic because farmers who are currently providing accommodation to the employees deduct even though the house does not meet the standards as stipulated in the above mentioned determination.

They further argued that to allow a deduction only when electricity is available is grossly unfair in relation to the cost of providing housing. Also on the issue of the tap inside the house, they indicated that it is the government responsibility to provide free water and other basic amenities like electricity. They also indicated that should the proposed determination make provision for accommodation, the standards for accommodation should match those of the RDP houses.

They therefore recommended that employers should be allowed to deduct for housing in instances where the employer has provided for accommodation.

Recommendations of the Department

The results of the survey commissioned by the Department suggest that payment in kind is central to the employment relationship in the forestry sector. The role of the employer in this regard can be positive, as long as payment in kind is controlled to avoid exploitation. While on several issues the Department proposes that the forestry sectoral determination be aligned to the sectoral determination for agriculture, with regard to deductions in the forestry sectoral determination the Department does not support alignment to the agricultural determination for the reasons outlined below. 

The forestry employers and employees stated that the stipulation in the farm worker sectoral determination as to what may be deducted from an employee’s wage had a negative effect on most workers. For example, where a farmer used to give free food, transportation, grazing rights, use of land, clothing etc, this was reportedly often stopped in favour of the 10% deduction that was stipulated by the sectoral determination. 

The employers are of the view that the impact of limiting the amount of deductions has not been fully appreciated within the sector.  Employers are under no legal obligation to provide the payment in kind they currently provide to their employees. If the cost of this becomes prohibitive, the employer could simply stop providing the benefit and the employees would be left to see how they get that benefit on their own.

While the aim of the limitation on deductions is to protect the employee, the sectoral determination must not over-prescribe and overprotect, as it is employees who will bear the brunt of this.

The Department therefore recommends that the deductions should be limited to not more than 10% for accommodation and 15% for food provided that these items are provided by the employer free of charge at his own cost. If the employer provides both food and accommodation, deductions should not exceed 25% of the minimum wage.

Recommendations of the ECC

The ECC recommends that the maximum deductions be restricted to 10% for accommodation and 10% for food in line with the determination for farm workers.

Nature of accommodation

The sectoral determination for farm workers provides that if an employer wants to deduct for accommodation, the accommodation needs to meet certain standards. These standards were set as follows: 

(a) the house has a  roof that is durable and waterproof ;

(b) the house has glass windows that can be opened;

(c) electricity is available inside the house;

(d) water is available on tap inside the house;

(e) a flush toilet or pit latrine is available in, or in close proximity to, the house; and

(f) the house is not less than 30 square meters in size.

The determination further provides that accommodation may not be regarded as a payment in kind if the employee is younger than 18 years and ordinarily resident on the farm. In the case of communal accommodation, the determination provides that the cost of such accommodation should be deducted from all adult employees on an equal basis. It provides further that the cost of supplying fuel, electricity or water may be included in the cost of accommodation.

Views of employees

During the public hearings employees did not give input in respect of this issue.

Views of employers

Most employers pointed out that, as reported during the investigation into farming sector, not all farms have grid electricity because of the distance from the nearest Eskom sub stations. They indicated that they mostly use generators for electricity purposes. Employers feel that to allow a deduction only when electricity is available is grossly unfair in relation to the cost of providing housing. As for the provision of a tap inside every dwelling, employers feel that this does not take into account the relative cost of plumbing and the fact that water may be available within a reasonable walking distance from the dwelling. Furthermore, employers argue that it is the duty of the government to provide free water and other basic amenities like housing, electricity etc. 

Some employers (particularly contractors) also pointed out that the provision of housing in the forestry sector is by no means cost-free as they themselves have to rent the accommodation from the large companies, which used to provide the accommodation to their employees before the current outsourcing arrangements. Contractors claim that they have to pay the corporations for these houses for which they most often do not charge their employees rent.

Both employers and employees caution that insisting on these rigorous requirements will be to the detriment of forestry employees as most of the standards set are unattainable given the rural nature of the sector. Employers argue that there is no law that requires them to provide every employee with accommodation and having stringent measures around accommodation will be more negative to employees than a realistic deduction as a cost factor.

The view of employers was that, instead of a deduction a normal landlord and tenant agreement could be drafted to regulate the rights and obligations of each party. 

Employers were also of the opinion that the standards of accommodation should be equal to the standards that Government applies in terms of the low cost housing that it provides i.e. Reconstruction and Development Programme (RDP) standards. Employers feel that the prohibitive cost of supplying electricity makes any suggestion that proposes that electricity should form part of a requirement of accommodation unrealizable.

Recommendations of the Department.

The Department is of the opinion that the standards used for accommodation should at least correspond to those set out in the agricultural sectoral determination.  However, the provision of electricity and a tap inside the dwelling should be reviewed, as forestry villages are often located in rural areas where the provision of electricity may not be possible. Regarding the deduction for accommodation, the Department recommends that the deduction for accommodation can only be made for a house that meets the following requirements:

· the house has a roof which does not leak is in place; 
· the house has glass windows have been installed and can be opened;
· a flush toilet or pit latrine is available in, or in close proximity to, the house; 
· the house is not less than 30 square meters in size;

· water is available on the tap in close proximity to the house; and
· electricity, if the infrastructure exists on the farm or plantation.

Recommendations of the ECC

The ECC agrees to the recommendation by the Department

Other deductions

· Loans

The practice of employers granting loans to employees is very widespread within the forestry sector.

Views of employees

Most employees in the forestry sector rely on the employer to grant them loans in respect of funeral expenses, medical costs and other issues that require money. Little or no interest is charged on these loans. This practice is common, among others, because the rural nature of the sector limits employees’ ability to access financial institutions in order to apply for loans. In addition, most employees find it difficult to secure loans from formal financial institutions, as they are unable to meet the conditions set for granting loans e.g. furnishing of security.

Views of employers

Employers cautioned the Department against including the repayment of loans within the limit set for deductions, as this would have an adverse effect on the employees’ ability to secure loans from the employer. Employers indicated that in light of the limitations set on deductions they would be unwilling to grant loans to employees and suggested that loan agreements rather be left to the parties to determine their terms and conditions.

Recommendations of the Department

With regard to the deductions, the BCEA provides that an employer may not make any deduction from an employee’s remuneration unless-

(a) the employee in writing agrees to the deduction in respect of an amount owed specified in the agreement; or

(b) the deduction is required or permitted in terms of a law, collective agreement, court order or arbitration award.

The Department is of the view that the deductions should be regulated as it might cause problems in cases where the employee has loaned large amounts from the employer.

The specifics of deductions should be left to the discretion of the employer and individual employees as long as the parties comply with the provisions of the BCEA as stipulated above. In this way the potential unintended consequences of limiting deductions are avoided. 
Recommendations of the ECC

The ECC agrees to the recommendation of the Department with regard to deductions
· Supply of tools and protective clothing

Views of employees

Employees were of the view that employers should provide tools required for work and protective clothing at their own cost.

Discussions with employees indicated that there was some exploitation with regard to the provision of tools and protective clothing. Employees complained that they have to provide their own protective clothing and that where employers do provide these, this is done on an ad hoc basis and there is no process of replacement. Employees working with spray chemicals indicated that they suffered from constant respiratory tract infections, eye and skin problems due to handling chemicals without the requisite protective clothing.

Views of employers

Employers held the view that the supply of tools and/or protective clothing should not be regulated in the forestry determination because employees sometimes purchase equipment or tools from their employers. Purchase of tools and equipment has been used to provide employees with greater independence and, in some instances; this has been the first step in the development of new independent businesses. By restricting this practice, the determination could potentially limit the empowerment of employees in this regard. Any deductions from wages should be strictly within the provisions of the BCEA.

Some employers provide an allowance for protective clothing. However, employees receiving such allowances do not use the allowance to buy protective clothing. 

Recommendations of the Department

The Department recommends that the sectoral determination should prohibit a deduction for protective clothing and tools required for work as an employer is obliged to provide these at his/her own cost.

The forestry determination should stipulate the following:

(1) 
an employer may not withhold any payment from a forestry employee or require a forestry employee to pay the employer or any other person in respect of – 

(a) 
the employment or training of that forestry employee; and/or

(b) the supply of any work clothing or tools.

Recommendations of the ECC.
The ECC supports the recommendations by the Department.

3.9.
Working time

(1).
Ordinary hours of work

Both the BCEA and the farm worker sectoral determination provide for a maximum of 45 ordinary hours per week. 

Views of employees

Employees indicated that the farm worker sectoral determination’s provisions should apply.

Views of employers

Employers also indicated that the farm worker sectoral determination’s provisions should apply.

Recommendations of the Department

The Department recommends that the ordinary hours of work should be set at 45 hours per week.

Recommendations of the ECC

The ECC supports the recommendations by the Department.

(2).
Overtime

The BCEA makes provision for 10 hours overtime in a week and allows employees to work 12 hours in a day inclusive of the overtime. Currently there is no overtime payment in the sector, especially among the small and emerging contractors, who tend to pay employees only for what they produce. 

Views of employees

During the public hearings employees indicated that they do not get payment for overtime even if they worked long hours. Employees also indicated that the task-based system of remuneration does not make provision for overtime because they get paid according to the quantities they have produced for that day. They indicated that if they want to earn more money, they are forced to work longer hours. They therefore proposed that the Department should ensure that that they get payment for overtime hours worked irrespective of the task-based work. 

Views of employers

Most employers stated that there was no overtime in the forestry sector, although employees disagreed. 

Recommendations of the Department
Forestry operations are very labour intensive. A forestry employee cannot physically be expected to work more than 12 hours in a day. 

The Department makes the following recommendations regarding overtime:

The overtime provisions in the sectoral determination should be aligned to the farm worker sectoral determination, namely that overtime is limited to 15 hours per week. The sectoral determination for the forestry workers should also reflect that overtime may be worked only if there is an agreement between the employer and the employee.

Recommendations of the ECC

The ECC supports the recommendation made by the Department.
(3).
Extension of ordinary hours of work for forestry employees

The forestry sector operates like the agricultural sector in that there is work which can only be done during certain times in the year. During that time, employees need to be allowed to work extra hours since this becomes the operational requirements. However, currently when employees are required to work extended hours, they do not get paid for overtime or get time off.

Views of employees:

During the public hearings employees indicated that the sector does require extended hours of work during the peak season. They indicated that during the harvesting and planting time, they work more hours without actually being paid for overtime. They supported the view of extending working hours on the condition that there is an agreement in place and some compensation for the extra work. 

Views of employers:

The employers indicated that the provisions of the farm worker sectoral determination should be extended to the forestry sector, as they also require the extension of the hours during certain times of the year.

Recommendations of the Department

The Department recognizes the need to work more hours per day during peak periods in the sector, such as harvesting or planting. In view of this, the Department examined a similar provision in the farm worker sectoral determination that provides for an employee and the employer to conclude a written agreement to extend the forestry worker’s ordinary hours of work.

The forestry determination should stipulate the following:

· A forestry worker and an employer may conclude a written agreement in terms of which the forestry worker’s ordinary hours of work– 

(a) are extended by not more than five hours per week for a period of not more than four months in any continuous period of twelve months; and

(b) are reduced by the same number of hours during a period of the same duration in the same twelve month period.

· This agreement may not extend the forestry worker’s ordinary hours of work to more than ten hours on any day.

· During any period of extended or reduced ordinary hours of work the employer must pay the forestry worker the wage the forestry worker would have received for the forestry worker’s normal ordinary hours of work.

· If a forestry worker’s employment terminates for any reason at a time when the forestry worker has worked a great number of extended ordinary hours than reduced ordinary hours, the employer must pay the worker for the extended ordinary hours worked at the overtime rate.

· An employer who concludes a contract in terms of this clause must-

(a) supply the forestry worker with a copy of the contract;

(b) record any extended or reduced hours work in terms of the contract on the statement supplied to the worker. 
Recommendations of the ECC

The ECC supports the recommendations by the Department. 

4.
Employment of children of 15 and 18 years.

During the public hearings it was indicated that forestry sector does not employ young workers. However, the protection accorded to young workers in the farm worker sectoral determination ought to be extended regardless.

Views of employees:

During the public hearings some employees indicated that at some times during the year they do request their children to come and assist them since most of the work in the sector is task-based remunerated and extra hands can yield extra income. They indicated that they did not regard this as employment because it is only during the school holidays that children would be brought into the workplace and that they were not employed by the employer.

Views of employers:
Employers indicated that they do not employ children except during the school holidays during which some of the employees bring their children along to help them in order to get more money.

Recommendations by the Department

In respect of workers between 15 and 18 years, alignment to the farm worker sectoral determination is recommended. For young workers, the Department proposes a ban on night work, a prohibition on working with agro-chemicals even when the prescribed protective clothing is available, as well as a 35-hour working week. The wages for young workers should be calculated by multiplying the hourly rate by the number of hours worked. Due to the labour intensity of the sector, it is further recommended that workers between 15 and 18 years should not perform task based work.

Recommendations by the ECC
The ECC supports the recommendations by the Department.

5.
Work on Sundays

During the public hearings employers and employees indicated that workers in the forestry sector did not ordinarily work on Sunday except for employees on fire duty. The forestry sector recognizes that the activities are very labour intensive and physically demanding for workers, hence the need for workers to rest and regain their strength, accordingly not working on Sundays.

The farm worker sectoral determination provides that Sunday work by the farm workers be remunerated at Sunday pay rates for the actual hours worked on a Sunday if this is less than two hours. If the worker works longer than two hours but not more than five hours, the worker should receive his/her ordinary daily wage plus a day off in the following week without remuneration. If the hours worked on a Sunday exceed five hours, the determination provides that farm workers be remunerated at double the ordinary daily wage plus an ordinary working day off in the following week without remuneration. 

This provision was introduced to deal with forms of agricultural work in which employees are required to work for a short period on each day of the week such as when milking cows, setting irrigation equipment etc.  It represents an exception to the rule reflected in section 16(2) of the BCEA that an employee who works on a Sunday (no matter how short the period) is entitled to at least a full day’s pay.

Recommendations by the Department

Alignment with the farm worker sectoral determination is proposed for forestry workers that are required to work on Sundays. This will also accommodate employees in mixed farming where employers have applied the provisions of the farm worker sectoral determination.

Recommendations by the ECC
The ECC supports the recommendations by the Department.

6.
Night work

The discussion on night work during the public hearings was based on the BCEA provisions around night work in an attempt to determine whether alignment to the BCEA was feasible. The Department found that there are a number of employees within the forestry sector who perform night work as an inherent part of their functions on the plantation. These are mainly employees on fire duty who have to be on the look out for forest fires. 

Views of employees

Employees indicated that the premium for night work is pegged at a specific amount. They felt that it should not be left to the parties to agree on. 

Views of employers

Employers were reluctant to pay an allowance for night work. They felt that fires are a threat not only to employers but also to the livelihoods of employees themselves. If employees are not alert to fires and are unavailable for night work or fire duty, in the event of a fire breaking out and destroying the forest, the employer would not be able to provide work to the employees.

Another concern raised was with regard to the medical testing of employees who are required to perform night work on a regular basis. The forestry sector is mainly located in rural areas where it is difficult for employers and employees to access medical facilities. The requirement that the employer must enable the employee to undergo a medical examination, for the account of the employer, would be both cumbersome and costly for the employer.

Recommendations of the Department

The BCEA stipulates that night work is work that takes place between 6 pm and 6 am. The sectoral determination for farm worker defines night work as work that is performed after 20h00 and before 04h00 the next day. The research indicated that most employees in the forestry sector begin work no earlier than 6h00 and go home before 18h00. In light of this, a provision that is in line with the BCEA would be appropriate, which stipulates that night work is work which takes place between 18h00 and 06h00. 

In the BCEA a night allowance is payable although the rate is not prescribed. The farm worker sectoral determination makes provision for the payment of an allowance of at least 10% of the farm employee’s ordinary daily wage. In addition, night work is subject to transport being available at the commencement and conclusion of the employee’s shift.  The employer must arrange transport where necessary. The health and safety of employees must be taken into consideration and medical examinations are required should an employee work on a regular basis after 18h00 and before 06h00 the next day. 

The Department therefore recommends that the following provisions be applicable in the forestry determination:

(1)
that “night work” means work performed after 18:00 and before 06:00 the next 
day.

(2)
An employer may only require or permit a forestry worker to perform night work, 
if so agreed, and if -

(a)
the employer pays the forestry worker an allowance of at least 10% of the farm worker’s ordinary daily wage; calculated by taking the average wage of the thirteen preceding weeks; and

(b)
transportation is available between the forestry worker’s place of residence and the workplace at the commencement and conclusion of the forestry worker’s shift.

(3)
An employer who requires a forestry worker to perform work on a regular basis 
after 23:00 and before 06:00 the next day must –

(a)
inform the forestry worker in writing, or orally if the forestry 
worker is not able to understand a written communication, in a 
language that the forestry worker understands-

(i) of any health and safety hazards associated with the work that the forestry worker is required to perform: and

(ii)
of the forestry worker’s rights to undergo a medical examination in terms of paragraph (b).

(b)
at the request of the forestry worker, enable the forestry worker to 
undergo a medical examination, for the account of the employer, 
concerning those hazards-

(i)
before the forestry worker starts, or within a reasonable 
period of the forestry worker starting, such work; 

(ii)
at appropriate interval while the forestry worker continues 
to perform such work; and

(c)
transfer the forestry worker to suitable day work within a reasonable time


if-

(i)
the forestry worker suffers from a health condition 
associated with the performance of night work; and


(ii)
it is practicable for the employer to do so.


(4)
Sub-clause (3) applies to forestry workers who work after 23:00 and before 06:00 
at least five times per month or 50 times per year.

The recommendations of the Department on the night shift are in line with the BCEA

Recommendations by the ECC
The ECC agrees to the recommendation by the Department.
7.
Stand-by

One of the dangers faced by the forestry sector is the risk of fire. Presently the general practice within the sector is that employees are paid an allowance when they are required to be on stand-by for fire duty. According to the survey conducted by the Department, stand-by in the forestry sector means any period between 20h00 and 6h00 the next day, but can also include weekends from 6h00 to 20h00, during which a forestry employee is required to be on stand-by for fire duty.

Views of employees

Employees indicated that there is no standby allowance paid to them. They stated that they do fire fighting, which is commonly the cause of working extra hours, because they recognize that fires are a threat to their very livelihood. 

Views of employers
Different practices were found to be applicable in different provinces. In most provinces, employers indicated that the general practice is to pay employees an allowance when they are on stand-by. Different rates were paid in the various provinces and it was not possible to get a precise formula for calculating this allowance.

In Mpumalanga province employers indicated that in the event of a fire where an employee is called out, normal overtime rates applies. Some employers indicated that if a fire broke out, the employees who were called out to do fire fighting would be given paid time off in lieu of wages or an allowance. 

One company indicated that it pays a bonus for stand-by rather than overtime for fighting fires. The company argued that if overtime is paid for fire-fighting, this tends to encourage the lighting of fires which may not be hazardous to the whole plantation, but which brings in extra income to the employees. However, if a bonus is paid for no fires then this discourages the lighting of fires and gives added incentives to the whole workforce to ensure that fires do not take place.

Employers in Limpopo indicated that they were not willing to pay employees for fire fighting. They felt that fires are a threat not only to employers but also to the livelihoods of the employees themselves. They also indicated that if a fire broke out, neighbouring plantation owners would also send their employees to assist. In such instances, there was no payment for fire fighting as employees understand that their livelihood is also at risk should the fire spread to their workplace.

Recommendations by the Department
The forestry determination must make provision for stand-by allowances for those employees who are not allowed to leave the plantations during stand-by. The Department recommends a stand-by allowance of at least 10% of the forestry employee’s ordinary daily wage. 

Recommendations by the ECC

The ECC agrees to the recommendation by the Department
8.
Emergency work

Natural disasters and forest fires are examples where emergency work will be necessary. Emergency work was explained during the public hearings as work that is required to be done without delay owing to circumstances for which the employer could not reasonably have been expected to make provision and which cannot be performed during an employee’s ordinary hours of work.

Views of employees

Although employees were occasionally called upon to perform emergency work such as fire fighting, they stated that they regard this as part of their normal duties. 
Views of employers

The views of employers were basically the same as those they expressed in respect of  standby allowances. Employers felt that when a fire breaks out, every employee would be expected to assist depending on the speed and ferocity of the fire. Employers indicated that in the event of a fire there were teams deployed for various periods to fight the fire and that these teams would be rotated to relieve each other to allow team members to rest.

Recommendations by the Department
The Department proposes that the provision on emergency work be such that the need to perform certain functions does not unduly place a further constraint on the ability of the employer to conduct his/her forestry operations but should also not place an undue burden on the employees. A relaxation of the provisions of the BCEA is proposed in terms of the number of hours employees are required to work in one week during emergencies, and alignment with the farm worker sectoral determination is proposed. In addition, where an emergency situation persists, the employer should rotate work or obtain additional temporary employees to assist to deal with the emergency. The Department therefore recommends that the following provisions as stipulated in the farm worker sectoral determination be applicable:

(1)
The following provisions do not apply to work which is required to be done without delay owing to circumstances for which the employer could not reasonably have been expected to make provision and which cannot be performed by forestry workers during their ordinary hours of work 

· Ordinary hours; overtime work; meal intervals; daily and weekly rest periods; performing night work per agreement; and working on a public holiday per agreement

(2) 
Sub-clause (1) does not affect the obligation of an employer to pay a forestry worker for any work performed at the forestry worker’s ordinary rate of pay or overtime rate, as the case may be. 

Recommendations by the ECC
The ECC agrees to the recommendation by the Department.

3.10
Sick leave and medical certificates

The Department pointed out that the BCEA only requires an employee to produce a medical certificate after being absent from work for more than two days due to ill health. An employee may also be required to produce a certificate if he or she is again absent, even for one day, during a period of eight weeks. The BCEA also stipulates that if it is not reasonably practicable for an employee who lives on the employer’s premises to obtain a medical certificate, the employer may not withhold payment unless the employer provides reasonable assistance to the employee to obtain the certificate. 

During the public hearings the Department further pointed out that the farm worker sectoral determination stipulates that within the scope of their professional expertise, a medical certificate may be provided by -

(a) a medical practitioner;

(b) a clinic nurse practitioner;

(c) a traditional healer;

(d) a community health worker;

(e) a psychologist;

(f) any other person who is certified to diagnose and treat patients and

who is registered with a professional council established by an Act   
of Parliament; or

(g) any other health professional authorized to diagnose medical conditions.

Views of the employees

Representations received during both the hearings and survey process suggests that the provisions in respect of sick leave in the BCEA are currently observed in the forestry sector.  However, the problem that forestry employees seem to experience is around the requirement in the BCEA for them to provide a medical certificate in order to claim paid sick leave. In particular, it is a problem for many employees to get transport to reach a doctor or nurse for this purpose. 

Some employees indicated during the hearings that they were not paid even if they missed just one day of work due to ill health. They also complained that their employers do not accept letters obtained from their local clinics as proof of illness and require them to give medical certificates issued by medical practitioners, whom they cannot afford to consult.

Views of the employers
In response to the issue raised by employees of non-payment for one day’s sick leave, the employers argued that employees were not considerate and stayed away from work without notifying the employer of their ill health. Employers viewed the proposal made by the Department with some scepticism. Some argued that increasing the number of people who could issue a medical certificate would not increase access to health care whilst others argued that the inclusion of traditional healers would lead to abuse of the system. A further argument raised by employers against the inclusion of traditional healers was that this would lead to exploitation since there was no existing regulatory body for traditional healers. Some proposed that traditional healers should only be included when a body that regulates them is established in terms of an Act of Parliament.

Recommendations by the Department 
The inclusion of traditional healers in the list of people who can issue a doctor’s certificate has been dealt with in previous investigations that the ECC has conducted.  In accepting the need for recognition of different cultures and societies, the ECC has taken a view that traditional healers should be included in any advice on medical certificates and sick leave that they make to the Minister. This was the case in the private security sector; contract cleaning sector, retail sector and others. The Department supports this approach in respect of forestry employees who are, in fact, likely to encounter even more problems than most other workers in accessing health services since they are away from public transport or easy to access clinics.
As a result of the fact that access to health care for forestry employees is often dependent on the employer, the Department is of the opinion that forestry employees should not be unduly penalized for not being able to see a doctor or a health worker. Because of the nature of employment in this sector, the Department is of the view that where a forestry employer requires a medical certificate, the employer should make reasonable provision for an employee to see a health worker, such as transport and consultation fees 
Recommendations by the ECC. 
With regard to the sick leave, the ECC recommends that the determination should be aligned to the BCEA. The ECC recommends that the forestry determination should stipulate the following in respect of the sick leave:
(a) an employer is not required to pay an employee during sick leave if the employee has been absent from work for more than two consecutive days or on more than two occasions during an eight-week period and, on request by the employer, does not produce a medical certificate stating that the employee was unable to work for the duration of the employee’s absence on account of sickness or injury.
(b) that medical certificate must be issued and signed by a medical practitioner or any other person who is certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament.
(c) if it is not reasonably practicable for an employee who lives on the employer’s premises to obtain a medical certificate, the employer may not withhold payment in terms of sub clause (a) unless the employer provides reasonable assistance to the employee to obtain the certificate.
3.11.
Notice period and termination of employment

The farm worker sectoral determination makes provision for one week’s notice if the farm worker has been employed for six months or less and for four weeks if the farm worker has been employed for more than six months.

Views of the employees. 

Employees indicated that the provisions of the farm worker sectoral determination should apply.

Views of the employers 

Employers also supported the employees that the provisions of the farm worker sectoral determination should apply in this respect.
Recommendations by the Department 

The Department recommends that the general rules applicable to termination of employment in the BCEA should apply to the forestry sector. In particular, this would require that a contract of employment be terminable on notice of not less than: –

· one week, if the forestry worker has been employed for six months or less; and
· four weeks, if the forestry worker has been employed for more than six months.
Recommendations by the ECC
The ECC agrees to the recommendation by the Department

3.12.
Accommodation, livestock and crops on termination

Neither of the parties gave inputs on this matter.

Recommendations by the Department
It is proposed that the sectoral determination should specifically state that issues relating to accommodation, livestock, and crops on termination of employment will be dealt with by the relevant legislation, for example, the Extension of Security of Tenure Act.

Recommendations by the ECC

The ECC agrees to the recommendation by the Department

3.13.
Social security benefits

Forestry employees are currently included in the protection afforded in terms of the Unemployment Insurance Act and Compensation for Occupational Injuries and Diseases Act. The issue of the establishment of a provident fund for forestry employees was not discussed during the public hearings.

CHAPTER FOUR: EVALUATION IN TERMS OF ECC CRITERIA

Section 54(3) of the BCEA lays down the criteria, which the ECC ought to consider when setting conditions of employment and minimum wages for a particular sector. This section discusses the criteria as they apply to the forestry sector.

The section draws on an economic modeling exercise using an input-output model which formed part of the research report commissioned for the investigation. The input-output table that forms the basis of an input-output model summarizes all transactions between the different sectors of the economy in a given year. These transactions include purchase of intermediate and primary inputs such as machinery and labour, and supply of intermediate and final outputs, such as machinery and sawed logs in the case of the forestry sub-sector. The input-output table used for this particular modeling exercise also included household income expenditure. This was important for the model as it allows for modeling of the impact of the spending of additional wages earned on economic activity in general.

The results of the modeling must be treated with caution. Firstly, these exercises are undertaken at a macro level. They are dependent on generalized macro assumptions rather than the specifics of a particular sector. The size of the various multipliers, in particular, is open to much debate even at the general level. At the sub-sector level, there is very little knowledge of what the multipliers would be. The situation is exacerbated in this case because forestry is a relatively small sub-sector of the economy. Secondly, the exercises are only as good as the data on which they are built. Again, the more one disaggregates, the less reliable the data and hence the results, become.

The modeling was done on the basis of three scenarios:

· Scenario 1 assumed the wage earned by unskilled forestry employees was R650, approximately equivalent to the median in the sector at the time of the research, and also equivalent to the then agriculture minimum wage;
· Scenario 2 assumed the unskilled forestry wage was R761, which was the level which employers said they considered as a ‘fair’ minimum;
· Scenario 3 assumed the unskilled forestry wage was R1 000, the level indicated by unskilled employees as what they considered a ‘fair’ minimum at the time of the survey.

The wages used for the three scenarios would translate into levels of approximately R680, R800 and R1 050 if inflated by the food price index between 2003 and 2005.
4.1
Alleviation of poverty and impact on cost of living

The Bureau of Market Research (BMR) regularly publishes a Minimum Living Level (MLL) that indicates the minimum amount necessary to sustain a household at a very basic level of living. The BMR also calculates a living level that is higher than the MLL, which is called the Supplemented Living Level (SLL). The SLL is less conservative than the MLL because it adds additional elements such as recreation and entertainment, extra clothing, food, household equipment and tax to the MLL. During the apartheid years, the Sullivan Code, which was intended to guide companies from the United States of America that invested in South Africa despite calls for disinvestment, stated that companies should pay at least the MLL plus 30%, which was more or less equivalent to the SLL. During this same period the European Community recommended a minimum wage of the MLL plus 50% i.e. more than the SLL.

Both the MLL and SLL are calculated for households consisting of different sizes, and are published at least annually. For March 2004, the weighted average for African families was calculated as R1 945.79 whilst the SLL was calculated as R2 548.88. If we apply the CPIX for March 2005 as published by Statistics South Africa, this gives an MLL of approximately R2 018 in March 2005 and an SLL of R2 643. The Department’s proposed minimum of R836 would thus have been 41% of the MLL and 32% of the SLL in March 2005, and would be an even smaller percentage by the time the determination comes into effect. The ECC’s proposed minimum of R949.58 would have been 47,1% of the MLL and 35,9% of the SLL in March 2005.

These wages are obviously inadequate to support a family even at the most basic level. The forestry worker’s family would thus only have sufficient to support itself at the most basic level if more than one other family member was also earning at least at this level. The proposed minima are thus likely to leave many families of forestry workers in poverty. Nevertheless, the increase will go some way to alleviating poverty, if not eliminating it.

4.2.
Ability of employers to carry on their business successfully and operation of 
SMMEs and new businesses

The survey found that a wide range of enterprise sizes operate in the forestry sector. On average, the enterprises are larger than those in the agriculture sector. Businesses employing less than 5 people (i.e. micro enterprises) are in the minority.

The bulk of businesses in the forestry sector can be classified as small to medium businesses. They employ about 44% of total labour force in the sector and are likely to be influenced more than the corporate forestry sector by the proposed sectoral determination.  This is so, among others, because their business margins tend to be lower than those of the corporate businesses and turnover is lower.
According to the input/output analysis, if minimum wages are pegged at R650,00 per month it would cost the sector about R31,5 million per annum and this will lead to a decrease in the level of economic activity at a rate of R2,52 for each Rand’s worth of increase in wages. This implies that total business sales in the economy (i.e. all sectors) will decline by R79,5 million per annum. Of this amount, 42% will be experienced directly by the forestry sector while the other sectors that will mainly be affected are manufacturing (indirect: 16%), wholesale and retail trade (indirect: 9%), financial and business services (indirect: 7%) and households (14%).
However, although higher wages lead to a decline in economic activity, the expenditure of these wages in the economy should have a positive impact on markets for consumer goods and services. According to the impact analysis, the R31,5 million increase in labour cost will also lead to an increase in forestry business markets at a rate of R2.55 per R1.00 increase in consumer expenditure. This implies that total business sales in the economy (i.e. all sectors) will increase by R80,7 million per annum. Of this amount, less than 1% will be experienced directly by the forestry sector whilst the rest (99,5%), indirectly, by the other non-forestry sectors.

The research indicated that wage increases would have an impact on the sector. However employers in the sector during the public hearings also indicated that they were already paying wages prescribed by the farm worker sectoral determination.
Strategies that could be implemented to reduce the potential impact of increased minimum wages include:

· Changing the nature, structure and content of non-cash payments
· Negotiating increased tender rates
· Adding the cost to end or intermediate products
· Introducing more productive methods of operation.
4.3.
Impact on current employment and the creation of employment

The model presented in the research report sees job creation/loss as affected by two opposing forces. On the one hand, increased expenditure by forestry workers as a result of the increased wages stimulates production throughout the economy and therefore job creation. On the other hand, increased wages increase the costs of labour for employers and therefore decrease their demand for labour and thus employment levels. This in turn would create less demand for intermediate products by forestry producers and result in some job loss in other sectors.

The total increase in the annual wage bill for scenario 1 was estimated at R31,5m per annum. Scenarios 2 and 3 would result in increases of R40,7m and R59,4m respectively. This money would find its way into the South African economy through consumer spending by the forestry workers. The model predicted that in scenario 1 this spending would result in the creation of 372 new job opportunities in the economy as a whole. Scenarios 2 and 3 would lead to the creation of 481 and 701 jobs respectively. However, as explained above, the wage increase is also predicted to lead to a decrease in jobs in various sectors, and forestry in particular – of 734, 948 and 1 382 jobs respectively for the three scenarios. The two forces together yield a net loss of jobs for the three scenarios of 516, 948 and 1 382 respectively.

CHAPTER FIVE: 
COMPARISON BETWEEN THE FARM WORKER SECTORAL DETERMINATION AND THE PROPOSED FORESTRY DETERMINATION 
	CONDITIONS
	DEPARTMENTAL PROPOSALS FORESTRY DETERMINATION 


	FARM WORKERS

	Scope of application
	The determination should cover the existing categories of employees within the sector, which are: 

Mixed farming, transportation, community forestry, processing and emergent growers.
	The determination applies to the employment of farm workers in all farming activities in the Republic of South Africa. 

Without limiting its meaning, “farming activities” includes primary and secondary agriculture, mixed farming, horticulture, aqua farming and the farming of animal products or field crops excluding the Forestry Sector. 

For purposes of this determination, a farm worker includes- 

· a domestic worker employed in the home of on a farm; 

· a security guard employed to guard a farm or other premises where farming activities are conducted, who is not employed in the private security industry. 

· Subject to the above, this determination does not apply to any person employed in activities covered by another sectoral determination or by a bargaining council agreement in terms of the LRA, 1995. 

The provisions of the BCEA apply to all farm workers covered by this determination and their employers in respect of any matter that is not regulated by this sectoral determination.



	Demarcation  
	Single national minimum wage.
	2 tier system based on municipal boundaries and average income according to 1996 census

	Working time 
	Same as for farm worker determination
	45 hours in any week; 

a) nine hours on any day if the farm worker works for five days or less in a week; 

b) eight hours in any day if the farm worker works for more than five days in any week. 

	Extension of ordinary hours of work 
	Same as for farm worker determination
	SD 8 makes provision for extension of hours of work during certain times of the year. 

	Minimum Wages 
	A single minimum monthly wage of R836,00 is proposed  
	Minimum wages prescribed for three years. This rate is applicable from 1 March 2005 to 28 February 2005. 
Area A: 

Monthly rate: R949. 58 

Area B 

Monthly rate: R785. 79 

	Annual Leave 
	Same as for farm worker determination
	Annual leave may not be less than three weeks per year for full-time workers or, by agreement, one day for every 17 days worked or one hour for every 17 hours worked.

	Loans 
	Same as for farm worker determination, but the specifics of deductions should be left to the discretion of the employer and individual employees as long as the parties comply with the provisions of the BCEA.
	A deduction not exceeding one-tenth of the wage due to the farm worker can be made on the pay-day concerned, towards the repayment of any amount loaned or advanced to the farm worker by the employer.  

	Accommodation 
	Same as for farm worker determination, except that the requirements in terms of standards should be as follows:

· the house has a roof which does not leak is in place; 
· the house has glass windows have been installed and can be opened;
· a flush toilet or pit latrine is available in, or in close proximity to, the house; 
· the house is not less than 30 square meters in size;

· water is available on the tap in close proximity to the house; and
· electricity, if the infrastructure exists on the farm or plantation.
	An amount of not more than 10% of the wage may be deducted for a room or other accommodation provided it satisfies the following requirements:

· the house has a roof that is durable or waterproof, 

· has a glass window that can be opened, 

· electricity and water on tap is available inside the house, 

· water is available on tap inside the house, and 

· a flush toilet or pit latrine is available inside or in close proximity to the house. 



	Food and rations
	The determination provide for a 15% deduction for food provided that this items are provided by the employer free of charge at his own cost. 
	An employer may only make a deduction in respect of food if; 

· the food is provided free of charge by the employer to the farm worker at the employer’s cost, 

· the food is provided on a consistent and regular basis as a condition of employment,

·  the deduction does not exceed the cost to the employer of supplying food, as the case may be. 

	Notice period and termination of employment
	Same as for farm worker determination
	The determination makes provision for one week’s notice if the farm worker has been employed for six months or less and for four weeks if the farm worker has been employed for more than six months. 

	Task Based Payment 
	Task-based payment should be allowed subject to a number of specified provisions.
	Remuneration is calculated in accordance with the hours worked. 

	Overtime
	Same as for farm worker determination

	An employer may not require or permit a farm worker to work overtime except in accordance with an agreement concluded by the employer and the farm worker, to work more than 15 hours overtime a week, or to work more than 12 hour, including overtime, on any day.

	Family responsibility leave
	As in Basic Conditions of Employment Act
	As in Basic Conditions of Employment Act


CHAPTER SIX: 
SUMMARY OF RECOMMENDATIONS

The Commission would like to present the following recommendations with regard to wages and conditions of employment for the forestry sector:

6.1. Definition of the forestry sector

It is recommended that the sector be defined as follows: the forestry sector refers to the forestry plantation operations related to the planting, growing, tending and harvesting of trees for commercial purposes. It includes both silviculture and harvesting, but ends at the point where logs are to be picked up for transportation to the processing plant or to the saw-mill.

6.2.
Scope of application


The Commission recommends that the following category of employers and 
employees be included in the sectoral determination:

(i)
small timber farmers

(ii) emergent timber growers

(iii) all transportation within the sector not covered by the Road Freight Bargaining Council

(iv) a domestic worker employed in a home on a farm where forestry activities take place.

(v) a security guard employed to guard a plantation or other premises where forestry activities are conducted, who is not employed in the private security sector.


That the following categories of employers and employees be excluded from the determination:

(i)
mixed farming employers where the majority of the time is spent in relation to farming activities.

(ii)
transportation covered by the Road Freight Bargaining Council

(iii)
community forestry employers and employees

(iv)
processing employers and employees

(v)
The forest products sector, which includes primary processing and the pulp and paper sector and whose operations are currently covered by bargaining council agreements

(vi)
any person employed in forestry activities covered by another sectoral determination or by a bargaining council agreement in terms of the Labour Relations Act, 1995

(vii)
conservation forestry;
6.3.
Demarcation 

The Commission recommends that a single tier minimum wage schedule be implemented.

6.4.
Wages


The following table illustrates the recommendations of the Commission regarding 
minimum wages and the hourly rates.

	Period 
	Minimum wage
	Hourly rate

	Year 1 
	R949, 58 per month
	4.87 



	Year 2
	Food price increase  + 2% 
	


6.4.1.
Minimum wages for forestry workers under 18 years of age.
The Commission recommends that the forestry determination should stipulate the following with regard to the wages for workers under 18 years of age:

(a)
An employer must pay a farm worker who is 15 years of age or older, but less 
than 18 and who works for less than 35 hours per week or less at least the hourly 
rate specified in Table 1.
6.5.
Annual increases

The ECC recommends that the wage increases should be equal to the food price 
index plus two percentage points at a point six weeks before the wage increase 
comes into effect.

6.6. Conditions of employment
6.6.1. Working time


The Commission recommends that the ordinary hours of work should be set at 45 
hours per week.

6.6.2.
Extension of ordinary hours of work for forestry employees 

The Commission recommends that the forestry determination should stipulate the 
following:

· A forestry worker and an employer may conclude a written agreement in terms of which the forestry worker’s ordinary hours of work– 

(a) are extended by not more than five hours per week for a period of not more than four months in any continuous period of twelve 
months; and
(c) are reduced by the same number of hours during a period of the same duration in the same twelve month period.

· This agreement may not extend the forestry worker’s ordinary hours of work to more than ten hours on any day.

· During any period of extended or reduced ordinary hours of work the employer must pay the forestry worker the wage the forestry worker would have received for the forestry worker’s normal ordinary hours of work.

· If a forestry worker’s employment terminates for any reason at a time when the forestry worker has worked a great number of extended ordinary hours than reduced ordinary hours, the employer must pay the worker for the extended ordinary hours worked at the overtime rate.

· An employer who concludes a contract in terms of this clause must-

(a) supply the forestry worker with a copy of the contract;
(b) record any extended or reduced hours worked in terms of the 
contract on the statement supplied to the worker..
6.6.3.
Overtime
The Commission recommends that overtime should be limited to 15 hours per week. The sectoral determination for forestry workers should also state that overtime may be worked only if there is an agreement between the employer and the employee.
6.6.4.
Work on Sundays


It is recommended by the Commission that the forestry determination should stipulate the following regarding work on Sunday:


	Time worked on a Sunday
	Payment

	One hour or less 
	Double the wage for one hour

	More than one hour but not more than two hours
	Double the ordinary wage for time worked

	More than two hours but not more than five hours
	The ordinary daily wage.

	More than five hours
	The greater of double the wage payable in respect of time worked (excluding overtime) or double the ordinary daily wage.


(2)
For the purposes of sub-clause (1), a forestry worker who does not reside on the plantation, who works on a Sunday must be regarded as having worked at least two hours on that day.

(3)
Any time worked on a Sunday by a forestry worker is not taken into account in calculating a forestry worker’s ordinary hours of work in terms of clause 10, but is taken into account in calculating the overtime worked by the farm worker in terms of clause 12.

(4)
If a shift worked by a forestry worker falls on a Sunday and another day, the whole shift is deemed to have been worked on the Sunday, unless the greater portion of the shift was worked on the other day, in which case the whole shift is deemed to have been worked on the other day.
6.6.5.
Deductions from wages

Payment in kind.


The Commission recommends that the deductions should be limited to not 
more than 10% for accommodation and 10% for food. The Commission further 
recommended that these deductions can only be made if the employer provides 
food and accommodation free of charge at his/her own cost.

With regard to the provision of accommodation, the Commission recommends 
that a deduction for accommodation can only be made for a house that meets the 
following requirements:

· the house has a roof which does not leak is in place; 
· the house has glass windows have been installed and can be opened;
· a flush toilet or pit latrine is available in, or in close proximity to, the 
house; 
· the house is not less than 30 square meters in size;

· water is available on the tap in close proximity to the house; and
· electricity, if the infrastructure exists on the farm or plantation.

Other deductions
With regard to other deductions, the Commission recommends that the provisions 
of the BCEA should apply. The BCEA stipulates the following:


That an employer may not make any deduction from an employee’s remuneration 
unless-

(b) 
the employee in writing agrees to the deduction in respect of an amount owed specified in the agreement; or
(c) the deduction is required or permitted in terms of a law, collective agreement, court order or arbitration award.

6.6.6. Supply of tools and protective clothing


The Commission recommends that the forestry determination should stipulate the 
following:


(1) 
an employer may not withhold any payment from a forestry employee or 


require a forestry employee to pay the employer or any other person in 


respect of – 


(a) 
the employment or training of that forestry employee; and/or

(b)
the supply of any work clothing or tools.

6.6.7. Night work

The ECC recommends that the forestry determination should stipulate the 
following provisions regarding night work: 


(1)
that “night work” means work performed after 18:00 and before 06:00 the 


next day.


(2)
An employer may only require or permit a forestry worker to perform 


night work, if so agreed, and if -




(a)
the employer pays the forestry worker an allowance of at least 10% 


of the farm worker’s ordinary daily wage; calculated by taking the 



average wage of the thirteen preceding weeks; and




(b)
transportation is available between the forestry worker’s place of 



residence and the workplace at the commencement and conclusion 



of the forestry worker’s shift.


(3)
An employer who requires a forestry worker to perform work on a 



regular basis after 23:00 and before 06:00 the next day must –

(a)
inform the forestry worker in writing, or orally if the 


forestry worker is not able to understand a written 



communication, in a 
language that the forestry worker 


understands-



(i)     of any health and safety hazards associated with the 


         work that the forestry worker is required to perform: 


         and

(ii)
of the forestry worker’s rights to undergo a medical 
examination in terms of paragraph (b).

(b)
at the request of the forestry worker, enable the forestry 


worker to undergo a medical examination, for the account 


of the employer, concerning those hazards-


(i)
before the forestry worker starts, or within a 



reasonable period of the forestry worker starting, 


such work; 


(ii)
at appropriate interval while the forestry worker 


continues to perform such work; and


(c)
transfer the forestry worker to suitable day work within a 
reasonable time if-


(i)
the forestry worker suffers from a health condition 


associated with the performance of night work; and



(ii)
it is practicable for the employer to do so.


(4)
Sub-clause (3) applies to forestry workers who work after 23:00 and 

before 06:00 at least five times per month or 50 times per year.

6.6.8.
Emergency work

With regard to the emergency work, the ECC recommends that the following 
provisions as stipulated in the farm worker sectoral determination be applicable:


(1)
The following provisions do not apply to work which is required to be 
done without delay owing to circumstances for which the employer could 
not reasonably have been expected to make provision and which cannot be 
performed by forestry workers during their ordinary hours of work 

· Ordinary hours; overtime work; meal intervals; daily and weekly rest periods; performing night work per agreement; and working on a public holiday per agreement

(2) 
Sub-clause (1) does not affect the obligation of an employer to pay 
a 
forestry worker for any work performed at the forestry worker’s 
ordinary rate of pay or overtime rate, as the case may be. 

7.
LEAVE PROVISIONS
7.1. Annual leave


The following is recommended regarding annual leave, similar to the provisions 
of the BCEA:



(a)
An employer must grant to an employee at least:

(i) 21 consecutive days’ annual leave on full remuneration in respect 

of each annual leave cycle; or

(ii)
by agreement, one day of annual leave on full remuneration for 
every 17 days on which the employee worked or was entitled to be 
paid; or





(iii)
by agreement, one hour of annual leave on full remuneration for 


every 17 hours on which the employee worked or was entitled to 


be paid.



(b)
An employer must grant an employee an additional day of paid 



leave if a public holiday falls on a day during an employee’s 



annual leave on which the employee would ordinarily have 




worked.



(c)
The employer shall pay an employee in respect of the leave prescribed an 


amount not less than three times the weekly wage which the employee was 

receiving immediately prior to the date on which the leave commenced.



(d)
The leave prescribed shall be granted and be taken at a time to be fixed by 


the employer provided that: if such leave has not been granted earlier, it 


shall be granted and be taken not later than six months after the end of the 


annual leave cycle.



(e)
The period of leave shall not be concurrent with any period during which 


an employee is absent on sick leave in the aggregate to not more than 10 


weeks in any period of 12 months or during which the employee is under 


notice of termination of employment.



(f)
If so requested an employer may grant an employee occasional leave on 


full pay in an annual leave cycle.



(h)
An employer may reduce an employee’s entitlement to annual leave by the 

number of days of occasional leave granted on full remuneration to the 


employee in an annual leave cycle. 



(i)
The remuneration in respect of the leave prescribed shall be paid not later 
than the last working day before the date of commencement of the leave.



(j)
Upon termination of employment the employer shall pay the employee the 
pay in respect any period of leave, which has accrued to the employee but 
was not granted to the employee before the date of termination of the 
employment.



(k)
If the employee has been in employment longer than four months, in 
respect of the employee’s annual leave entitlement during an incomplete 
annual leave cycle one day’s remuneration in respect of every 17 days on 
which the employee worked or was entitled to be paid; or remuneration 
calculated on any basis that is at least as favorable to the employee.

7.2. Sick leave

The following provisions similar to the BCEA are recommended with respect to the provision of a medical certificate by the forestry employee during sick leave:

(a)  
An employer is not required to pay an employee during sick leave if the employee has been absent from work for more than two consecutive days or on more than two occasions during an eight-week period and, on request by the employer, does not produce a medical certificate stating that the employee was unable to work for the duration of the employee’s absence on account of sickness or injury.

(b)   
that medical certificate must be issued and signed by a medical practitioner or any other person who is certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament.

(c) if it is not reasonably practicable for an employee who lives on the employer’s premises to obtain a medical certificate, the employer may not withhold payment in terms of sub clause (a) unless the employer provides reasonable assistance to the employee to obtain the certificate.

7.3. Family responsibility leave

The following is recommended regarding family responsibility leave, similar to the BCEA:

(a) An employee who has been in employment with an employer for longer 
than four months and who works for at least four days a week for that 
employer will be entitled to three days family responsibility leave per 
year.


(b)
An employee is entitled to take family responsibility leave;

(i) when the employee’s child is born;

(ii) when the employee’s child is sick; or

(iii) in the event of the death the employee’s spouse or life partner; the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.


(c)
An employer must pay an employee for a day’s family responsibility leave 
the wage the employee would ordinarily have received for work on that 
day; and on the employee’s usual payday.


(d)
An employee may take family responsibility leave in respect of the whole 



or a part of a day.


(e)
Before paying an employee for leave in this respect, an employer may 


require reasonable proof of an event for which the leave was required.


(f)
An employee’s unused entitlement to leave in this respect lapses at the end 

of the annual leave cycle in which it accrues.
7.4. Maternity leave

The following is recommended with respect to maternity leave and protection of an employee before and after the birth of the child.

(a)
An employee is entitled to at least four consecutive months' maternity leave.

(b)
An employee may commence maternity leave at any time from four weeks before the expected date of birth, unless otherwise agreed or on a date from which a medical practitioner or a midwife certifies that it is necessary for the employee's health or that of her unborn child.

(c)
No employee may work for six weeks after the birth of her child, unless a medical practitioner or midwife certifies that she is fit to do so.

(d)
An employee who has a miscarriage during the third semester of pregnancy or bears a stillborn child is entitled to maternity leave for six weeks after the miscarriage or stillbirth, whether or not the employee had commenced maternity leave at the time of the miscarriage or stillbirth.

(e)
An employee must notify an employee in writing, unless the employee is unable to do so, of the date on which the employee intends to commence maternity leave and return to work after maternity leave.

(f)
Notification of an employees intention to go on maternity leave must be given at least four weeks before the employee intends to commence maternity leave or as soon as is reasonably practicable to do so.

(g) No employer may require or permit a pregnant employee or an employee who is nursing her child during the first six month of employment to perform work that is hazardous to her health or the health of the child.

8. Termination of contract of employment

The following is recommended in terms of termination of employment: 


(a) 
That a contract of employment terminable at the instance of a party to the 


contract may be terminated only on notice of not less than-

· one week, if the forestry worker has been employed for six months 
or less; and
· four weeks, if the forestry worker has been employed for more 
than six months.
(b)
Notice of termination of contract of employment must be given in writing, 
except when it is given by an illiterate employee.
(c)
No agreement may require or permit an employee to give a period of 
notice longer than that required of the employer.


(d)
An employer may terminate the contract without notice by paying the 
employee in lieu of such notice, provided that this shall not affect the right 
of an employer or an employee to terminate the contract without notice for 
any cause recognized by law as sufficient.



(e)
Notice shall be given on any working day, provided that the period of 


notice shall not run concurrently with, nor shall notice be given during, an 


employee's absence on leave, or sick leave.

9. Severance pay
The following is recommended in respect of severance pay:

(a)
An employer must pay an employee who is dismissed for reasons based on the employer’s operational requirements severance pay equal to at least one week’s remuneration for each completed year of continuous service with that employer, calculated in accordance with clause 4.

(b)
An employee who unreasonably refuses to accept the employer’s offer of alternative employment with that employer or any other employer is not entitled to severance pay.

(c)
The payment of severance pay in compliance with this clause does not affect an employee’s right to any other amount payable according to law.

(d)
If there is a dispute only about the entitlement to severance pay in terms of this section, the employee may refer the dispute in writing to the CCMA.

10. Prohibition of employment of children
With regard to the prohibition of employment of children, the Commission recommends that the determination should stipulate the following:


(a)
No person may employ in farming activities a child –
(i)
who is under 15 years of age; or
(ii)
who is under the minimum school leaving age in terms of any law, 
if this is 15 or older.

(b)
No person may employ a child in an employment –

(i)
that is inappropriate for a person of that age;

(ii) that places at risk the child’s well-being, education, physical or 
mental health, or spiritual, moral or social development.
(c)
An employer must maintain for three years, a record of the name,


date of birth and address of every farm worker under the age of 18 years



employed by them.
(d)
 Subject to the Constitution of the Republic of South Africa, all forced labour is prohibited.

(e)
No person may, for their own benefit or for the benefit of someone else 
cause, demand or impose forced labour in contravention of sub-clause (d).


(f)
A person who employs a child in contravention of sub-clause (a) and (b) 
or engages in any form of forced labour in contravention of sub-clauses 
(d) and (e) commits an offence in terms of sections 46 and 48 of the Basic 
Conditions of Employment Act respectively, read with section 93 of that 
Act.


(g)
An employer may not require or permit a child who is 15 years of age or 
older but younger than 18 -

(a) to work  after 18h00 and before 6h00 the following day;

(b) to work more than 35 hours in any week

(c) without limiting sub-clause (b), to work with agro-chemicals.

� Section 31(1) of the South African Schools Act (Act 84 of 1996), requires every parent to cause every learner for whom he or she is responsible to attend a school until the last day of the year in which the learner reaches the age of 15 or the ninth grade, whichever is the first.
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