REPORT OF THE EMPLOYMENT CONDITIONS COMMISSION ON THE INVESTIGATION INTO THE FARM WORKER SECTOR WITH A VIEW TO AMEND THE SECTORAL DETERMINATION: 8 FARM WORKER SECTOR, SOUTH AFRICA AND TO RESPOND TO THE MINISTER’S REQUEST TO INVESTIGATE THE SECTOR.
CHAPTER ONE

1.
BACKGROUND 

1.1 
Introduction 

The Employment Conditions Commission (ECC) has pleasure in presenting you with a report and recommendations in respect of the sectoral determination for the farm worker sector. 
The sectoral determination, which prescribes the minimum wages, terms and conditions of employment for the farming sector, was published on 2 December 2002 and came into effect on the 16 December 2002, apart from the provisions related to minimum wages, which came into effect on 1 March 2003. 

After the promulgation of the sectoral determination some employers and employer organizations, including Agriculture South Africa (AgriSA) and the Transvaal Agriculture Union of South Africa, approached the Minister with concerns regarding the determination.

On 24 April 2003 the Minister convened a meeting with employer and employee representatives wherein the parties agreed to establish a task team, which was to consider issues of concern raised by the parties regarding the implementation of the sectoral determination and to report to the Minister on the recommendations resulting from the deliberations.

The Minister appointed the Commission for Conciliation, Mediation and Arbitration (CCMA) to facilitate the discussions. Emanating from the task team deliberations, a report containing recommendations was submitted to the Minister for his consideration in April 2004. The Minister then requested the Employment Conditions Commission (ECC) to review the following issues related to the sectoral determination:

1.
demarcation and the two-tier wage system;

2.
the value of the deductions, especially the levels of deduction for food and accommodation; 

3.
the 27 hour provision within the sectoral determination;

4.
the issues about grazing rights; and

5.
the labour tenants issue.

1.2      Terms of Reference 
The terms of reference for this investigation as published in the Government Gazette: No. R. 821 dated 9 July 2004, were as follows:
To review and investigate:-

(a)
Demarcation and the two tier wage system;

(b)
The value of the deductions, especially the levels of deductions


for food and accommodation;

(c)
The 27 hour provision within the sectoral determination;

(d)
The impact of labour tenants on farms and on the minimum wages;   

(e)
Grazing land and livestock.  

Although a review of the minimum wages was not one of the issues which the Minister referred to the ECC for investigation, taking into account the fact that minimum wages, as prescribed in the determination, will lapse on 28 February 2006 the Employment Standards Directorate took a decision to include discussion on minimum wages during the public hearings. A thirty days notice period inviting public comments was published in the Government Gazette no: 27580 notice no: R 453, dated 20 May 2005.

The terms of reference for this investigation as published in the Government Gazette are as follows:

“To review wages in the Farm Worker Sector, South Africa”.
1.3    Methodology

A three-phased project framework was developed:

Phase one

The aim of the first phase was to organize the administrative aspects of the investigation and identify areas of focus. Administrative aspects dealt with in this phase included:

· The publication of a notice in the government gazette as required by section 52(3) of the Basic Conditions of Employment Act, 1997.

· Preliminary consultation with role players to set up a working relationship to plan the process, identify visiting points, access information, and make logistical arrangements.

Phase Two

This involved a consultation process. Hearings were held in all the provinces. Despite significant effort in trying to get maximum participation from farm workers, the extent of their participation was not satisfactory. Further public hearings were then held over weekends in order to target farm workers who could not attend on weekdays. In trying to ensure maximum participation of farm workers during this process, the Employment Standards Directorate also held a meeting with the General Secretary of the Food and Allied Workers Union (FAWU) to highlight the concerns regarding the limited participation of farm workers in this process. Also in a task team meeting, employer and employee representatives were informed about the process and possible dates for the hearings were provided to them. The following table indicates the places at which the public hearings were held including the number of stakeholders who attended:

	First round of Public Hearings
	Second round of Public Hearings

	Name Of The City
	Employee 
	Employer 
	Place 
	Employee 
	Employer  

	Bloemfontein

1.Bethlehem

2.Bloemfontein
	0

3
	9

10
	Bloemfontein

1.Bothville

2.Gagersfontein
	23

17
	0

0

	Northern Cape

1.Upington

2.Kimberly
	30

106
	4

14
	Northern Cape

1.Upington


	45


	23



	North West

1.Lichtenburg
	0
	8
	North West

1.Lichtenburg
	20
	4

	Limpopo

1.Polokwane

2.Tzaneen
	50

64
	10

22
	Limpopo

1.Modimolle

2.Tzaneen
	1200+

0
	15

0

	Eastern Cape

1. Grahamstown
	44
	42
	Eastern Cape

1.Grahamstown
	61
	15

	Kwa-Zulu Natal

1.Port Shepstone

2.Pietermaritzburg
	105

66
	19

8
	Kwa-Zulu Natal

1.Utrecht 

 2.Pietermaritzburg
	99

15
	13

12

	Mpumalanga

1.Groblesdal

2.Nelspruit
	50

25
	3

13
	Mpumalanga

Kiepersol


	30
	0

	Gauteng North

1.Bronkortspruit

2.Magalisburg
	14

4
	5

36
	
	
	


Written submissions were received from the following organizations:
	No:
	NAME OF ORGANISATION

	 1.
	FOOD AND ALLIED WORKERS UNION (FAWU)

	 2.
	PADDOCK AND PLAINS FARMERS ASS.

	 3.
	IZOTSHA FARMERS ASSOCIATION

	 4.
	SABIE SUNRISE FARM

	 5.
	P J PRETORIUS BLOMME BK

	 6.
	NOSMESA

	 7.
	UCL COMPANY LIMITED

	 8.
	UMDONI FARMERS ASSOCIATION

	 9.
	HIBISCUS COAST FARMERS UNION

	 10.
	DDFA

	 11.
	SOUTH AFRICAN CANE GROWERS ASS.

	 12.
	UPPER CATHCART FARMERS ASSOCIATION

	 13.
	RURAL LEGAL STUDIES

	 14.
	EMPLOYERS ORGANISATION(TASK GROUP)

	 15.
	F J DE KOCK

	 16.
	EVENSON FARMS

	 17.
	AGRI SA

	 18.
	AGRI. RETAIL PLANTATION WORKERS UNI.

	 19.
	CENTRE FOR RURAL LEGAL STUDIES

	 20.
	WASBANK FARMERS ASSOCIATION

	 21.
	GENERAL WORKERS ASSOCIATION

	 22.
	RAPWU

	 23.
	SOUTH AFRICAN EQUITY WORKERS ASS.

	 24.
	SOCIETY DEVELOPMENT TRADE UNION

	 25.
	SIKHULA SONKE

	 26.
	WOMEN ON FARM PROJECT

	 27.
	KEI ROAD AGRICULTURAL ASSOCIATION

	 28. 
	E T DANCKWERTS

	 29.
	EAST CAPE AGRICULTURAL RESEARCH 

	 30.
	COMMISSION ON WAGES GRAHAMSTOWN

	 31.
	FREE STATE AGRICULTURE

	 32.
	TOBY CILLIERS

	 33.
	AGRI KURUMAN

	 34.
	NORTHERN CAPE AGRICULTURAL UNION

	 35.
	COFESA

	 36.
	BESTERS AND DISTRICT RARMERS ASS.

	 37.
	GUZULU (PTY) LTD

	 38.
	KZN RED MEAT PRODUCERS ORG

	 39.
	UTRECHT BOERE

	 40.
	G A DODINGTON

	 41.
	MARINGO FARMERS ASSOCIATION

	 42.
	UMZUMBE FARMERS’ AND DISTRICT ASS

	 43.
	FELIXTON CANEGROWERS ASSOCIATION

	 44.
	UMFOLOZI CANE GROWERS’ ASSOCIATION

	 45.
	THE SOUTHERN NATAL MACADAMIA IND


Phase three

During this phase, the ECC considered the findings of the departmental investigation in order to advise you.

1.4.
Structure of the report

The report consists of 5 chapters, which are as follows:

Chapter 2 of this report outlines the current status of the farm worker sector. Chapter 3 discusses the findings and proposals of the investigation regarding key issues relating to conditions and minimum wages. Chapter 4 refers to the criteria that the ECC has to consider. Chapter 5 contains the recommendations of the ECC.




CHAPTER TWO

2. STATE OF THE INDUSTRY

The farm worker sector comprises of two broad sub-sectors: crops and livestock. Crops are further broken down into field crops and horticulture.  Livestock is also broken down into red meat and white meat. 

For the purposes of this study, three sub-sectors of the agricultural sector are used for the analysis: field crops, horticulture and animal production. 

Field Crops

In South Africa, the field crops sub-sector comprises of grains, oilseeds lentils and industrial field crops.  Industrial field crops consist of tobacco, cotton, sisal, wattle bark, chicory root, sugar cane, lucerne and hay. Grains include maize, wheat, oats, barley, grain sorghum and rye. Oilseeds comprise lucerne seed, groundnuts and sunflower seeds with lentils including dry beans and dry peas. Maize, wheat, sugar cane and hay constitute about 84% of the total value of all field crops in South Africa. Maize and sugar cane together constitute over 50% of total value of field crops

Horticulture

Horticultural products are also broken down into three categories namely fruits and nuts, vegetables, and other horticultural products. Several commodities are produced in South Africa under each of these horticultural sub-categories. About 86% of the value of horticultural products is contributed by vegetables, viticulture, potatoes, citrus fruits and deciduous and other fruits.

Animal Production

Animal production is broken down into red meat, white meat and animal products. In South Africa, red meat products include cattle and calf, pigs, sheep and goats. Fowls and other farm birds make up the white meat sub-sector. Animal products include eggs, fresh milk and other dairy products, wool, mohair, karakul pelts, ostrich feathers and products and other livestock products. Fowls slaughtered, eggs, cattle and calves and fresh milk constitute about 80% of livestock products.
Investment

Capital formation in agriculture has increased between 1984 and 1989 with a subsequent slight dip until 1993. Thereafter it has shown a steady increase post 1997 through the period of deregulation and restructuring. 

Since 1970 investment on tractors and machinery has consistently been above that of fixed improvement and livestock. This might be due to subsidies that farmers received for machinery. However since 1981 a declining trend is observed. Investment on fixed improvements declined between 1982 and 1994 but has increased since then. This suggests that there is a shift in investment from tractors and implements to fixed improvements. This may be partly due to the removal of subsidies on machinery. 

Exports
The relationship between employment and exports is expected to be a positive one. Increased exports of a given commodity indicate increased demand for that commodity in foreign markets. This provides incentives for increased production and consequently higher demand for labour. Decreases in exports on the other hand, will have a negative effect on employment.

In terms of the census conducted in the commercial agriculture in 2002, South Africa is a net exporter of agricultural products. However, the real value of exports has been declining relative to imports. Real value of exports grew at an average rate of 0.6% per year between 1980 and 1998. Value of imports, on the other hand, grew by 18% per year during the same time period. As a result, value of net export is declining gradually at a rate of 3.3% per year.

Imports

The relationship between imports and employment is expected to be a negative one. The amount of imports can affect domestic production and prices and consequently employment. This is because agricultural imports will have the effect of increasing domestic supply of agricultural commodities, which may consequently exert downward pressure on the market price of agricultural products and affect profitability of many marginal farms. The consequence of this may be farm bankruptcies and closures and ultimately labour shedding. It also has implications on beginning farmers whose initial cost may not be compensated by the low prices that may result from imports. 

According to trade statistics, agricultural imports grew at an average rate of 10.8% per year between 1990 and 1998. Agricultural output, on the other hand, decreased by 1.04% per year during the same time period.  The increasing imports relative to output growth may partly explain the decline in agricultural employment.

Output

Output is expected to have a positive impact on employment. Any increase in output is therefore expected to be accompanied by an increase in employment. The agricultural sector in general has however, seen a decline in output since 1980. Agricultural output grew by 3.6% per annum between 1970 and 1980. This was basically due to a strong growth in field crops and animal production. The 1980s and early 1990s, however saw declines in real aggregate output of the agricultural sector.  Real agricultural output declined by 1.5% per annum and 1.0% per annum for the period 1980-1990 and 1990-1998 respectively. 

From its annual growth rate of over 4% between 1970 and 1980, real value of field crops has consistently declined over the years. Although there has been a consistent growth in real output of the horticultural sector, increasing its annual growth rate from 1.3% between 1970 and 1980 to 3.2% between 1995 and 1998, it less than compensated for the decline in real value of output in the field crop sub-sector.  Animal products has also recovered from its real value declines in the 1980s and early 1990s to record real output growth between 1995 and 1998. 

TABLE 3: REAL ANNUALIZED AGRICULTURAL OUTPUT GROWTH, 

 1970 -1998

	Period
	Total Agriculture
	Field Crops
	Horticulture
	Animal Products

	1970-1980
	3.6%
	4.1%
	1.3%
	3.9%

	1980-1990
	-1.5%
	-4.0%
	2.9%
	-0.1%

	1990-1998
	-1.0%
	-2.1%
	0.8%
	-1.1%

	1995-1998
	0.1%
	-4.4%
	3.2%
	2.%


Source: Calculations based on data from Abstract of Agricultural Statistics

Field crops constituted over 40% of total agricultural output in 1970. This has declined to about 25% in 1998. The contributions of the horticultural and animal production sub-sectors have increased over time. The contribution of animal production to total agricultural value has increased from 40% in 1970 to about 48% in 1998 with the horticultural sub-sector also increasing its contribution from just under 20% to about 27% in 1998.

In the late 1990s the agricultural sector seemed to be recovering. An annual growth rate of 0.12% was recorded between 1995 and 1998. It also showed a strong growth in 1999. According to the South African Reserve Bank (2000), real gross domestic product of the agricultural sector grew by 4.5% in 1999, following a decline of 3% in 1998. This is quite high compared to the average growth of only 1% in 1999 for the non-agricultural sectors.

Present-day challenges 
The crops and livestock sectors face crucial challenges at present. 

1)
The most important set of changes to affect the deciduous fruit industry is the rapid process of deregulation. In both deciduous fruit and wine, the key institutions through which producer prices have been set and exports markets monopolised - the KWV and Unifruco - have been fundamentally restructured, resulting in a free market in wine and fruit export. 
 Deregulation has spelled an end to the protective environment in which farmers were almost guaranteed acceptance of their product. 

2) 
At an international level the commodity chains in deciduous fruit and wine have been characterised by a process of consolidation - particularly in Britain, one of South Africa’s primary markets, where there has been a marked increase in the large supermarkets’ share of retail sales. This is particularly evident in deciduous fruit.  Supermarkets have not only consolidated their hold over the retail sector; they have also been able to extend their control down the supply chain, making direct contact with growers and specifying their conditions of supply.
  

3)
At the same time many other aspects of South African agricultural production have been going through a period of increased regulation.  The passage of labour and tenure legislation has increased - at least formally - the level of protection of agricultural labour.
  These local developments have been paralleled by initiatives by groups such as the UK-based Ethical Trade Initiative (ETI) on the need to implement codes of conduct for suppliers guaranteeing the fair treatment of labour.
 These work to raise the thresholds South African producers have had to cross.

4) In addition, pressure has come from the markets.  Deciduous fruit production in particular has been caught in a serious cost: price squeeze.  While inflation in South Africa has been pushing up costs annually, an increasing overproduction of fruit has meant that real fruit prices have been on a deflationary trend in South Africa’s prime markets since the early 1990’s.  In the long term, these pressures pose a serious challenge to the sector’s ability to sustain the required levels of capital investment
The research conducted by the Department in 2001 revealed that agriculture and hunting provided for 930 000 jobs or 11,4% of the South Africa’s formal employment while contributed less than 5% of GDP. 20% of the South African farm workers are found in 10 magisterial districts, mostly in the Western Cape and KwaZulu-Natal. 70% of all farm workers are male, relatively young and their average household size is relatively small.

Farm workers have the lowest rates of literacy in the country. 

Farm workers earn the lowest wages among those formally employed in the country. The ratio of mean to median income in agriculture of below 50% means that farm wages are more skewly distributed than in any other sector of the economy. About a quarter of remuneration is paid in kind. The benefits that accrue to permanent workers depend substantially on the gender of the farm worker.

There is considerable evidence of a cycle of debt together with high interest rates either to farm shops or indirectly to the employer on many farms. This appears to be due to the isolation of farms and reliance on employers to provide transport into town. After the promulgation and during the public hearings, workers identified what can be termed as ‘forced purchases’ where the employers insist that they buy certain items, normally farm produce, at specific rates.

There appears to be a lack of clarity among employers and farm workers on the distinction between payment in kind and benefits. This has resulted in a situation wherein after the promulgation of the sectoral determination employers deducted from farm workers wages for items which were previously provided free of charge. The implementation of the sectoral determination had the effect that farmers tried to recoup some of the “losses” they incurred as a result of the increase in wages by charging farm workers  for example for grazing  and for livestock kept on the farm.

In conclusion it should be noted that although the sectoral determination was promulgated to protect farm workers, in the implementation process, some farm workers found themselves worse off than before. The following are incidences that have rendered farm workers worse off:

a. Farmers no longer provide some benefits which they used to provide before the introduction of the minimum wage. 

b. Farmers reduced the provision of payment in kind and in most of the instances that the department has observed, this was completely taken away. 

c. Farm worker dwellings are no longer maintained by farmers

d. In many instances farmers do not provide transport for farm workers any longer.

e. Where transport is provided, it is no longer provided free of charge 

One can therefore conclude by saying there is still a substantial room for improvement in the compliance with the spirit as well as the letter of the sectoral determination and also the establishment of the forums within the sector to monitor the compliance and also to deal with other issues which are of interest to the sector.

CHAPTER THREE

3.
DISCUSSION ON THE FINDINGS OF THE INVESTIGATION

The key area of focus for the investigation in line with the terms of reference was to review certain clauses of the sectoral determination as recommended by the task team and as per your request to the ECC. Although the scope of the terms of reference did not include reviewing minimum wages, the Directorate felt that a review of minimum wages should be included in this investigation since wages as set in the sectoral determination will lapse on 28 February 2006. 

Therefore during the public hearings, the following issues were discussed:

· Demarcation, especially the two-tier wage system;

· Three years wage increases in the context of the current drought;

· The value of the deductions, especially the levels of deduction for food and accommodation; including other deductions not provided for in the Determination

· The 27 hours provision within the sectoral determination; and

· The impact of labour tenants on farms and on the minimum wages.

Other issues including grazing rights were also raised by stakeholders in relation to deductions and these were discussed at the hearings.
Other issues raised either by employees and employers during the public hearings which were not part of the terms of reference were: 

· Impact of market conditions and rapidly rising input costs

· Special provisions for small scale farmers

· Special provisions for young workers

· Process of application for ministerial determinations

· Ownership and tenure rights

· Protection against imports and the “dumping” of produce in South Africa - SA products vs imports

· Human rights exploitation.
Although these issues may not all necessarily be dealt with individually, they will be dealt with where they will impact on the decision making process in terms of the terms of reference. Human rights exploitation was not dealt with as the Department felt that it does not have capacity to deal with the issues and therefore recommended that since there is an Inter-Departmental task team established by Safety and Security to focus on issues around human exploitation on farms, these issues should be referred to their attention

3.1
Demarcation especially the two-tier wage system 

In the initial Departmental report which informed the first sectoral determination for this sector, the department suggested a link between the ability of the employer to pay and the wages that farm workers receive. Workers in poorer magisterial districts generally receive a lower wage than their counterparts in richer provinces and areas. Further, there appears to be more disparity in agricultural wages between different areas than there is between sub-sectors. For these reasons, the Department felt that a national wage might not be feasible, at least at that stage, and that demarcation could be based on a municipal or some other divide. Given the problems with magisterial district demarcations, a divide based on average monthly income seemed to be an appropriate route to follow.  

Considering all the information that was received by the ECC, it felt that the average income levels in particular municipalities provided a rough indication of the ability of employers to afford higher or lower wages. The information provided was obtained from the 1996 Census as this covered all dwellings in the country, and thus included farms.

The ECC was conscious of the need to establish as few wage areas as possible. This was important because the ECC intended to move towards a single national wage in the future, and because it eases administration of the provisions of the sectoral determination. It was on this basis that the ECC, as with domestic workers, recommended that the income level categories calculated by the National Demarcation Board (NDB) for the Department be used to demarcate South Africa into two areas, namely Area A and Area B.
Currently wages for Area A for the period 1 March 2005 to 28 February 2006 are R949-58 per month and Area B wages for the same period are R785-79 per month.

Views of the employers

Employers in all the provinces made similar submissions on the issue of demarcation. They indicated the following:

a.
Two different areas are administratively problematic and contribute 
towards high labour turnover in the areas classified under Area B.

b.
That it is unconstitutional in that it discriminates amongst workers who are doing the same type of jobs in the same sector and the same country, but get paid different minimum wages.

c.
That the basis of classifying certain municipalities as Area A was inappropriate in that information and statistics not related to the agricultural sector in those municipalities had been used, which had skewed the outcome  

They also noted that if one farm straddled areas A and B, it posed a problem for determining the applicable minimum wage. They further raised the issue of worker rotation when a farmer has two farms in different areas. 

The employers further argued that the average household as determined by Stats SA was skewed in certain areas because of the income of e.g. rich households in the coastal areas. This, they argued skewed the income of the area towards these rich households and therefore was not a good reflection of the income in agricultural areas that border these coastal areas.   Farmers in all provinces visited argued that the rural income is not the same as farm income and therefore does not represent a fair model for demarcation. They indicated that some areas as currently demarcated are not supposed to be in either Area A or area B, but due to the contribution of other sectors, like the mining sector, towards the average annual income per household, those areas were wrongly classified.

The following were proposals that emerged from the employers:

1.
There was strong support for a single minimum wage; 

2.
Certain farmers do not have a problem with the two-tier system; however some areas were wrongly classified and needs to be re-classified

Views of the employees

Employees were of the view that the two-tier wage system is not fair since workers in both areas are doing the same job. They also felt that employees who are situated in Area B are the ones who should be paid higher wages than those working in Area A farms. They cited examples that if a farm worker has to take his/her child to a doctor or clinic, they pay a lot of money to access these facilities. They further indicated that the price of basic commodities like bread or maize is the same for all workers and that Area A workers do not pay more. They therefore recommended that in order to avoid these problems, there should be a single minimum wage for all farm workers in South Africa.

Some employees in area A indicated that they do not have a problem with the two-tier wage structure although they also felt that there should be a single minimum wage structure. Workers in Mpumalanga area classified under Area B were clear in their support for a single minimum wage. However they cautioned against a level that would cause people to lose their jobs. 

Views of the task team

With only a few exceptions, there was generally consensus that the two-tier system should be replaced by a single tier system.

The task team therefore recommended that the two-tier system be replaced by a single tier system as soon as possible, but not later than 1 March 2006.

Views of the Department 

The Department recognizes the problems that emerged during the implementation of the sectoral determination. This was not only evident in the number of applications for variation on demarcation that were received but also factors that were pointed out both by employers and employees. The problems were further echoed in a study commissioned by the Department of Labour that was conducted in 2003 by Professors Kassier and others where they argued that no exemption should be granted but that a single minimum wage would be better suited for the sector. Although the Department supports the idea of having a single wage structure for the sector, the Department is of the view that this can be phased in over a period of three years since currently there is 18% difference between Area A and B wages. To peg the wages at the same level currently might have negative implications for the sector.

The Department therefore recommends that the two-tier wage structure be applicable for the first two years of the new determination, but with diminishing differentials, in order to allow Area B wages to catch up with Area A and by the third year both areas will be at the same level. 

Recommendation of the ECC

The ECC recommends that a single wage structure be phased in over a period of three years in that by the third year Areas A and B are at the same level.
3.2
Deductions
The current sectoral determination stipulates that an employer may not make any deduction from a farm worker’s remuneration except:

a.
a deduction not exceeding 10% of the farm worker’s wage for food supplied.

b.
a deduction not exceeding 10% of the farm worker’s wage for accommodation in which the farm worker resides.

An employer may only make a deduction in respect of accommodation or food respectively if:

(a)
the food or accommodation is provided free of charge by the employer to the farm worker at the employer’s cost;

(b)
the food or accommodation is provided on a consistent and regular basis as a   condition of employment;  

(c)
no additional deduction is made from the farm worker’s remuneration for food or accommodation; 

(d)
in the case of accommodation, no additional deduction is made by the employer for electricity, water or other services; and 

(e)
the deduction does not exceed the cost to the employer of supplying food or accommodation, as the case may be.

A deduction in terms of accommodation may only be made for a house that meets the following requirements:

(a)
the house has a  roof that is durable and waterproof ;

(b)
the house has glass windows that can be opened;

(c) 
electricity is available inside the house;

(d)
water is available on tap inside the house;

(e)
a flush toilet or pit latrine is available in, or in close proximity to, the house; a

(f)
the house is not less than 30 square meters in size.

An employer may not make any deduction for accommodation in respect of a farm worker who is under 18 years of age.

Where more than two farm workers reside in communal accommodation, the maximum deduction that the employer may make in total in respect of all the farm workers who reside in that accommodation is 25% of the applicable minimum wage payable to an individual farm worker. An equal amount must be deducted in respect of each of the farm workers residing in such accommodation.

In terms of loans, the current sectoral determination stipulates that a deduction not exceeding one-tenth of the wage due to the farm worker may be made on the pay day concerned, towards the repayment of any amount loaned or advance to the farm worker by the employer.

On other deductions the sectoral determination stipulates that at the written request of a farm worker, a deduction may be made of an amount which the employer has paid or undertaken to pay to a third party:

Views of the employers

During the public hearings, employers made similar submissions in all provinces with regard to the deductions. The following categories of deductions were raised by employers as problematic:

Accommodation 

Farmers indicated that the amount allowed to be deducted for the provision of accommodation is too little and demotivates them from providing accommodation for their workers. They argued that the standard set in the determination is too high such that it exceeds the standard set for the Government housing scheme (RDP houses). Constructing a house, which meets the standards set costs between R30 000 and R40 000 yet farmers can only deduct 10% of the wage. The capital used to build houses is loaned from banks. Farmers have to pay interest on those loans and that they cannot realize a return on their investment. Maintenance costs on those houses exceed the 10% deduction. 
Farmers proposed that the following standards of housing as set in the determination should be reviewed: 

a.
that provision of water should be amended so that it is not required to be available inside the house but instead in close proximity to the house. 
b.

the provision of electricity should only apply if the infrastructure exists on the farm. 
c.

government to play its role by providing houses to farm workers.

Food

On deduction for food, farmers’ argued that the 10% restricted them from providing the same basic food commodities to farm workers as provided before the promulgation of the sectoral determination. They cited examples such as that an 80kg bag of maize costs between R150 and R200. It is therefore not fair to restrict the farmer to only deducting 10%.
The farmers therefore proposed the following:

(1)
a total of 30% deduction for both food and accommodation, parties to decide on how it will be structured.

(2)
Some farmers indicated that in order for them to provide what they used to provide to farm workers before the determination, they should be allowed to deduct the actual cost of the commodities.

Farmers claimed that the department’s definition of payment in kind is too limiting in that it excludes issues like firewood; transport; medical assistance, etc.

Loans

On deduction for loans, farmers pointed out that farm workers depend on them during times of financial need, for example for money to bury members of their family or to pay school fees. In such circumstances they request financial assistance from farmers. 

Farmers further point out that since the promulgation of the sectoral determination, the situation has changed. Farmers are cautious in assisting their employees because the determination allows them to deduct only 10% of the minimum wage towards the repayment of the loan. This restriction has resulted in farm workers being worse off than before, because if the farmer refuses to provide financial assistance, the farm worker resorts to micro-loans companies which will charge them high interest rates whilst the loans the farmers provided were interest free. 

The following proposals on loans were made:

· farmers in KwaZulu-Natal proposed that the total allowed should be 20%.

· Most farmers proposed that the Department should not regulate loans since this is an individual arrangement and not an area for regulation.  

Views of the employees

Accommodation 

Workers pointed out that some of the accommodation provided by the farmer does not meet the standards as prescribed in the determination but farmers nevertheless deduct 10%. Some farmers also deduct for accommodation although the houses in which workers are staying were build by the workers themselves. 

In some instances farmers deduct 10% from both the wife and husband; and from the child of that family if she/he is working on that farm and staying in the same house. They also require their employees pay for their family members staying with them and not working on the farm.

It was further indicated that in cases where farmers do not provide accommodation, they deduct an amount of between R20-00 and R50-00 for electricity.

Employees therefore propose that the 10% deduction should be maintained and the deduction allowed only if farmers provide them with accommodation which fully meets the standards as set out in the determination

Food

In all provinces workers pointed out that since the promulgation of the sectoral determination, conditions have changed on farms such that they are no longer getting rations. They indicated that bags of maize which they use to get are no longer provided to them and they now have to provide for themselves. They further pointed out that farmers deduct for other things like livestock, firewood, and accommodation and this leaves them with insufficient funds to buy their own food.

In the Western Cape, some farm workers employed on grape farms pointed out that they are provided with a box of grapes every day and farmers deduct 10% at the end of the month. In most provinces workers indicated that the deductions do not appear on their payslips and are done without their consent. 

They therefore proposed the following:

· That the 10% deduction for food should be removed from the determination as farmers are exploiting it. 

· if a farmer wants to provide for food and rations free of charge, it should be done as it used to be, before the promulgation of the sectoral determination i.e. free of charge

· If 10% deduction for food is allowed, the Department should set standards which should address the quality and quantity of food, which will justify the deduction in order to avoid a situation like that of Western Cape.

Loans

Workers pointed out that farmers do not want to give loans or any financial assistance any longer. If they do, farmers deduct the loan amount in one instalment and not the 10% as prescribed in the determination. They also indicated that when faced with family-related problems like death in their families or having to pay school fees for their children, they cannot afford the expenses with the level of wages they are getting; hence they approach their employers for assistance. The situation forces them to resort to micro loans for which they pay high interest rates. 

They therefore proposed that issues relating to loans should be left to parties to negotiate repayment as it was done before the promulgation of the determination.

Views of Task Team

Employers

Employers indicated that they believe that the deductions for accommodation and food should be considered together with the minimum wage prescriptions.  While they feel that a total deduction of 30% of the minimum wage is justified, 20% can be accepted, provided that an acceptable level of minimum wage is determined and that the composition of the deduction is left to the employer and the workers to agree upon.

In the submission from AgriSA farmers indicated that although they have taken note of the DoL’s recommendation that the deductions are not structured to compensate the employer for his/her cost to supply accommodation and food to the worker, they wish to place on record that the value to the farm worker far exceeds the deductions allowed.

Recommendation:

AgriSA recommends that:

· A total of 20% for accommodation and food be allowed, subject to a realistic minimum level of wage being determined and further subject to the composition of the deduction being agreed upon between the employer and the workers;

· The requirement of water on tap inside the house be replaced by water on tap nearby (within 200 metres) from the house;  

· That the requirement of electricity being available inside the house be replaced by the condition that this applies only where electricity is available on the premises and further that the worker be held responsible for payment of the electricity he/she consumes.

FAWU recommends:

· That the current 20% deduction for food and accommodation must remain, and not be increased.

· That if a condition is made in the determination for the composition of deduction being agreed upon between the employer and the workers, such an agreement is within and not above the 20%.

Recommendations of the Department 

The public hearings process revealed that the interpretation of the deduction provision in the sectoral determination has opened a window for exploitation.

The Department made it clear that the intention of the deduction for payment in kind should not be seen as repayment for the costs that the employer incurred but as recognition of payment in kind. 
The Department recommends the following:

The value of deductions especially for food and accommodation

· That the level of deduction for payment in kind be maintained at 20%. That means that the limitation of 10% for food and 10% for accommodation applies. The Department wants to highlight that the deduction for food and accommodation is not meant to repay the farmer what he or she spent for providing those services, but rather is recognition for providing such services. The Department is also further informed by the situation that if the contract of employment is terminated by either party, the farm worker cannot claim the house which was provided by the farmer whilst working in that farm.
· Furthermore the Department recommends that the standards with regard to accommodation as set out in the determination should be reviewed as follows:

 1.
The provision of water should be amended so that it is not required to be available inside the house but in close proximity to the house which is not more than  hundred meters away from the house.


  2.
The provision of electricity should only apply if the infrastructure exists on the farm.

Loans

The Department is of the view that provisions of the BCEA should apply in this regard and the sectoral determination should stipulate the following:

· An employer may not make any deduction from an employee’s remuneration

unless—

(a) 
the employee in writing agrees to the deduction in respect of a debt specified in the agreement; or

(b)
 the deduction is required or permitted in terms of a law, collective agreement, court order or arbitration award.

· A deduction may be made to reimburse an employer for loss or damage only if—

(a) 
the loss or damage occurred in the course of employment and was due to the fault of the employee;

(b)
 the employer has followed a fair procedure and has given the employee a

reasonable opportunity to show why the deductions should not be made;

(c)
 the total amount of the debt does not exceed the actual amount of the loss or damage; and

(d)
 the total deductions from the employee’s remuneration in terms of this

subsection do not exceed one-quarter of the employee’s remuneration in

money.

· A deduction of any goods purchased by the employee must specify the nature and quantity of the goods.

· An employer who deducts an amount from an employee’s remuneration for payment to another person must pay the amount to the person in accordance with the time period and other requirements specified in the agreement, law,

court order or arbitration award.

· An employer may not require or permit an employee to—

(a)
repay any remuneration except for overpayments previously made by the

employer resulting from an error in calculating the employee’s remuneration; or

(b)
acknowledge receipt of an amount greater than the remuneration actually

received.

Recommendations by the ECC

The ECC recommends that the 10% deduction for food be maintained as is currently in the determination.
With respect to the deduction for accommodation, the ECC recommends that the clause dealing with the provision of water should be amended to state that safe water is not required to be available inside the house but must be available in close proximity which is not more than hundred meters away from the house.
With respect to the availability of electricity in the house, the ECC recommends that the provision of electricity should only be a requirement if the infrastructure for this (grid electricity) exists on the farm. 
Other deductions not prescribed

During the public hearings both employers and employees raised concerns with regard to other deductions which are not prescribed in the determination. This deductions amongst others relates to grazing rights; use of land and farm shop deductions. The following discussion reflects those other deductions.

Views of the employers

i. Grazing and use of land 

Farmers pointed out that although the determination did not make any provisions for the deduction for grazing of farm worker’s livestock, they are deducting for this anyway.

They view it as unfair if farm workers do not pay for grazing although their livestock graze on the land which the farmer owns. They indicated that some farm workers have more livestock than the farmer and whenever the workers are requested to reduce their livestock, they refuse. They said that it is when the required number is exceeded that the farmer will require them to pay for each head of cattle. 

They therefore proposed that:

· grazing and use of land be included as part of the allowed deductions

·  that parties be allowed to negotiate in terms of how payment will be made.

ii. Farm shop deductions 

Farmers indicated that the practice on farms is that farm workers buy food on credit from the farm shops, and in most cases the total value of items taken on credit would exceed the allowed 10% deduction. This poses a problem in that farmers are no longer prepared to give these items on credit.

They also pointed out that when the farm shop is owned by someone other than the farmer, the farmer has to deduct the total amount which sometimes might be equivalent to the farm worker’s total wages.  The farm worker is left stranded without anything to survive on for that month.

The following proposals were made:

· that farm workers not be restricted in terms of how much food they can take on credit but be allowed to exercise their choice in this regard.

· that the Department should let farm workers and shop owners agree on whatever is good for them.

· that financial literacy be provided to farm workers.

iii. Deductions where farmer buys commodities on behalf of the farm worker.

Sometimes farmers are requested to buy goods on behalf of the worker. Presently farmers are treating this as a loan. Farmers propose that they should be allowed to deduct the total amount paid by the farmer in purchasing such items. 

Views of the employees
i. Grazing

Workers, specifically those in KwaZulu-Natal, indicated that farmers deduct money for grazing of their livestock and they are required to pay an amount of up to R20-00 per head of cattle. They indicated that such deductions are not done in consultation with the workers as the farmer decides on the price for each animal kept by the worker in the farm.

They therefore proposed that:

· deductions for grazing rights and other unlawful deductions should be stopped and farmers should refund workers their monies which were illegally taken from them.

· that the department should ensure that farmers stop making deductions because their situation is now worse than before the introduction of the determination. 

ii. Farm shop deductions

Employees confirmed that under certain circumstances they approach the owners of the farm shops with the view of taking goods on credit but the problem lies with the deductions made by the employers in that they exploit the situation and deduct more than 10%.

Views of the task team (employers)

Farm shop deductions 

AgriSA has taken note of the DoL’s recommendation that no deductions can be allowed to pay the farmer for goods purchased on credit from the farm shop.  Farmers indicated that they wish to put on record that many farmers who afford this service to workers will have no other option but to terminate the service.  This will result in the workers having to purchase their goods in the nearest town, which may be a long distance away from the farm and with limited or no public transport available in many rural areas it will be very difficult for the worker or his or her family to make such purchases.

FAWU recommends:

· That no deduction should be allowed to pay for goods purchased on farm shop whether the shop belongs to owner or somebody else because such deductions borders on violation of individual rights;

· That farmers should not stop assisting farm workers to go and purchase food where there has been such a practice.

Recommendations of the Department

i. Grazing 

The Department is of the opinion that this matter cannot be regulated by the sectoral determination.

ii. Farm shop deductions

The Department recommends that the farm shop deductions should not be allowed. This is because it will be difficult to enforce such a regulation. 
ECC recommendations

i. Grazing 

The ECC recommended that the sectoral determination should stipulate that deductions for grazing are not allowed.
ii. Farm shop deductions

The ECC recommends that the determination should state that deductions related to the farm shop should not be allowed.
iii. Deductions where farmer buys commodities on behalf of the farm worker.
The ECC recommends that the sectoral determination should also not allow such a deduction and it should be stipulated that it is not allowed.
2.4
The 27 hours provision

With regard to 27 hours provision, the sectoral determination currently stipulates that a farm worker:

· who works more than 27 ordinary hours of work per week should be paid at least the monthly wage;

· who works 27 or less ordinary hours of work per week should be paid at least the hourly rate for hours worked.

Views of employers

Employers pointed out that this provision has created problems. They argued that the 27-hour cut-off is not a cost effective work arrangement in the sector. They further indicated that this provision has resulted in the reduction of working hours for farm workers. This provision has had a negative impact on the availability of jobs for seasonal workers.  
They also pointed out that they support task-based work as it encourages productivity and makes it possible for workers to earn more. 

Farmers therefore propose the following:

· that the 27 hours provision be scrapped.

· workers who work less than 45 ordinary hours be remunerated  according to the hours they worked.

· that the Department introduce piecework or task based payment for the sector, subject to an agreement between the parties and that the wage earned by the worker on the agreed system be at least equal to the applicable minimum wage. 

Views of employees

Farm workers from KwaZulu-Natal, Limpopo, and Western Cape indicated that the 27 hours provision should be left as is since some employees are benefiting from it. They further indicated that the 27 hours provision also protects seasonal workers from being exploited by farmers in that it prohibits farmers from paying lower than the prescribed wages.
Some employees from other provinces had different views about the 27 hours provision. They indicated that they are employed full time and not experiencing any problems with this provision. Some raised concerns about the same payment for different working hours. 

Recommendations by the Task Team

There is general agreement that the 27-hour provision should be scrapped. AgriSA recommends that the 27-hour provision be scrapped with immediate effect.

FAWU recommends:

·  that the 27-hour limitation be scrapped;

· that it be emphasized that for those employees currently employed for 27 hours or more, farmers should note that changing of conditions of employment without the consent of the workers is not allowed.

Recommendations of the Department

The 27 hour provision resulted in unintended consequences as it created conflict between workers working different hours. The number of hours was also not sufficient to accommodate seasonal workers in that farmers could no longer employ seasonal workers for more than 27 hours but less than 45 hours and pay them on an hourly rate. Employers need to be cautioned that unilateral changes to conditions of employment constitute an unfair labour practice for those employees currently employed for 27 hours or more but less than 45 hours.

It is therefore recommended that:

·  the 27 hour provision be removed from the determination. 

· farm workers working for less than 45 hours in any week be remunerated according to the hours they work.

ECC recommendations

With respect to the 27 hours provision, ECC raised concerns around the implications of scrapping the 27 hours totally. After discussion, the ECC finally recommended that 27 hours be scrapped as proposed by the Department.
2.5
The impact of labour tenancy on farm workers

Labour tenants are persons who have the right to live on a farm and use a portion of it to house their families and grow crops or graze stock. In return for these rights (if what often amounted to serfdom can be conceived of as rights) they provided labour (usually for half the year) to the owner of the farm. Before the apartheid era came to an end these limited rights had been abolished but the institution of labour tenancy continued in parts of KwaZulu-Natal and Mpumalanga.

In November 1995, Parliament passed the Land Reform (Labour Tenants) Act (No. 3 of 1996) which grants the remaining labour tenants the right to apply for ownership of that portion of the farm over which they have historically had use (usufruct) rights. It is the task of the Land Claims Court to decide whether such ownership rights should indeed be granted, or whether the granting of lesser rights or compensation would be more appropriate. 

In terms of the Land Reform (Labour Tenants) Act, labour tenants are remunerated predominantly through the right to occupy and use land but the Act provides no way of measuring the value of the right to occupy and use land. Is it the rental value of the land to the farmer? Is it the value of the cash return it generates for the labour tenant (which might be lower than the rental value)? Is it higher than the rental value because of the multiplicity of values which tenants seek to realize by keeping cattle?

The Act implies that labour tenants have a right to occupy and use a specific part of the farm rather than be allowed to make use of various or all parts of the farm for specific purposes (such as grazing because there are good agricultural reasons not to confine cattle to only a specific grazing area).

The sectoral determination does not make any provision for labour tenants and therefore the exclusion of this category of farming community has resulted in a grey area during implementation.

In order for the Department to make an informed decision on this matter, after the public hearings, an extended consultation meeting was held with the Department of Land Affairs and the Association for Rural Advancement (AFRA). The following are the inputs received both from public hearings and the consultation meetings.

Views of the employers

Employers in KwaZulu-Natal indicated that the Department should clarify whether the determination applies to labour tenants or not. According to the farmers, a labour tenant is not a farm worker but a person staying on the farm in exchange for his/her labour. Farmers indicated that labour tenants are not entitled to a minimum wage since they are not employees. 
Views of employees

Workers were not clear about whether the sectoral determination is applicable to labour tenants or not. The majority of employees indicated that labour tenants should be covered by the determination because in practice farmers are deducting or forcing them to pay for their livestock irrespective of whether they are tenants or farm workers. 
Recommendations by the Task Team

Farmers indicated that the issue of labour tenancy remains a thorny issue.  They indicated that although they take note of the Department’s position that deductions for grazing and other farming rights cannot be allowed, the fact is that these rights impose a cost on the farmer and contribute to the income of the farm worker. In some instances these deductions forms part of the terms of the employment contract as remuneration or part of remuneration for the worker. Therefore, if no deduction is allowed for these rights the farmer remains burdened with costs, while the worker receives remuneration in excess of the minimum prescribed wage.  They argued that a realistic way forward is an assessment of the value of these rights (e.g. a monthly charge reflecting the value per head of cattle) done by an independent valuator, which could be the National Department of Agriculture.

Recommendation:

Agri SA recommends that:

· The value of the grazing and other farming rights be assessed by an independent valuator; and

· A protocol for calculation of the value of these rights is worked out.

FAWU recommends that:

· The Department of Labour must make sure that whatever recommendations are made concerning labour tenants, the ECC must take into consideration the proposals which are being made by the Departments of Agriculture and Land Affairs in terms of their land reform policy. The three departments must coordinate their activities which are connected with labour tenancy and all other matters related to the following laws: Land Reform (Labour Tenants) Act 3 of 1996; the Extension of Security of Tenure Act 62 of 1997; Restitution of Land Rights Act 22 of 1994 etc; as well as the government land reform policy especially where it concerns farm workers and residents.
· The Department must interrogate all the documents such as the AgriBEE; Comprehensive Agriculture Support Programme (CASP); Land Redistribution for Agricultural Development (LRAD) and the recommendations of the National Land Summit because all these documents and programmes are directly connected to the issue of labour tenancy.
· The determination must separate the issues of labour relations from tenure security so that problems with one issue do not automatically lead to the other.
· The Department must be actively involved in the process of identifying abusive farmers and make sure that land is expropriated from such abusive farmers.

· The determination must restore human rights and dignity to residents by not allowing landowners to abuse them by forcing them to pay for everything where there is a practice that residents have not been paying. Otherwise it seems that residents are being punished for the existence of a minimum wage.
· The determination should apply to labour tenants, except where it refers to things such as deduction for accommodation because labour tenants stay in their own mud houses or houses that they built up themselves as their own homes.

In terms of conditions of employment the labour tenants’ conditions should not be less favourable than those conditions applicable to farm workers in terms of the BCEA; hence the determination must be amended to make this provision.
Proposal by the Department of Land Affairs

The Department of Land Affairs proposed that labour tenants should be covered by the determination to avoid exploitation with respect to the conditions under which the labour tenancy agreement exists. They further raised other problems experienced by labour tenants associated with the sectoral determination, for example unlawful deductions or payment for livestock.  They proposed that the sectoral determination should be amended to say that it applies to all indivuals exchanging labour on farms which should include both farm workers and labour tenants.

Proposal by the Association for Rural Advancement (AFRA)
AFRA voiced concerns around the negative impact which farm dwellers were subjected to after the promulgation of sectoral determination such as huge deductions on farm workers wages and payment for cattle grazing and other related services. AFRA indicated that labour tenants should be excluded from the sectoral determination because their contract is different from the employment contract in that any member of that particular household may perform duties as agreed with the landlord. They proposed that the determination should only apply to farm workers and this should be made clear because some labour tenants have also been affected by the determination.

Recommendations of the Department

The Labour Tenancy Act defines a farm worker as a person who is employed on a farm in terms of contract of employment which states that in return for the labour which he or she provides to the owner or lessee of the farm, (a) s/he is paid predominantly in cash or in some other form of remuneration, and not predominantly in the right to occupy and use land; and (b) he or she is obliged to perform his or her services personally;
The Act defines a labour tenant as a person,

        
(a)
who is residing or has the right to reside on a farm;

        
(b)
who has or has had the right to use cropping or grazing land on the

           

farm, referred to in paragraph (a), or another farm of the owner,

            

and in consideration of such right provides or has provided labour

            

to the owner or lessee; and

        
(c)
whose parent or grandparent resided or resides on a farm and had the

            

use of cropping or grazing land on such farm or another farm of the

            

owner, and in consideration of such right provided or provides
            

labour to the owner or lessee of such or such other farm, including

            

a person who has been appointed a successor to a labour tenant in

            

accordance with the provisions of Act, but excluding a farm worker.

The Labour Tenancy Act further stipulates that on providing labour:

a) 
a labour tenant may nominate another person, acceptable to the to the owner or the lessee of the farm in question, to provide labour in his or her stead

b)
the owner or lessee shall not unreasonably refuse to accept the nomination of a person referred to in (a)

c)
the conditions of service of a person who is obliged to provide labour to an owner or lessee in terms of the Act, may not be less favourable than the conditions applicable to farm workers in terms of the Basic Conditions of Employment Act, 1983 

The Act refers to the BCEA of 1983 which was repealed by the BCEA, 1997 which provides for the establishment of sectoral determinations. The Labour Tenancy Act states that the conditions under which labour tenants provide labour should not be less favourable than those under which farm workers are working. Since farm workers are protected by the sectoral determination, this suggests that the determination should also apply to the labour tenants as referred by the Labour Tenancy Act.

The sectoral determination provides for minimum wages and conditions of employment. In ensuring that the conditions under which labour tenants providing labour are not less favourable than those prescribed in the BCEA, the Department proposes that labour tenants be covered by the sectoral determination with respect to all the clauses and that the following should be clearly stated in the determination as follows:

Minimum wages:

That remuneration of a labour tenant should not be less than the value of the applicable minimum wages for farm workers.

Sick leave and payment for leave:

That the labour tenant is entitled to sick leave as provided for farm workers and that during any sick leave, the labour tenant will still be entitled to his remuneration in terms of the labour tenancy agreement.

During any sick leave period, the farm owner might require the labour tenant to submit a medical certificate stating that the labour tenant was unable to work for the duration of the labour tenant’s absence on account of sickness or injury.
Pay for annual leave
The farm owner must remunerate the labour tenant for annual leave at a value at least equivalent to the remuneration that the labour tenant would have received for providing labour for a period equal to the period of annual leave
The sectoral determination should also indicate that it does not diminish the rights of farm workers and labour tenants in terms of any land reform process.

ECC recommendations

The ECC is of the view that labour tenants should be covered by the sectoral determination for farm workers since they provide labour to the farm owner. The ECC therefore supports the recommendation made by the Department.
2.6
Minimum wages

The sectoral determination provides for minimum wages for farm workers for a period of three years which is from March 2003 until February 2006.The prescribed minimum wages will lapse in February 2006.

Views of the employers

The submissions from employers were very similar in all provinces. They proposed that there should be a single minimum wage. Farmers also indicated that when setting the minimum wage, the Department needs to take the following factors into account, which they do not have control over:

· The input costs, i.e. the diesel price; fertilizers; and loans from Land Bank

· Their selling price in the market

· The Rand/Dollar exchange rate for farmers who are exporting their produce.

An emerging sugarcane farmer indicated that there was no problem with the principle of paying a minimum wage, except that as a new entrant to the agricultural sector, he had received no support from government through the LRAD process. In addition, some of the suppliers of sugar into the South African sugar market, for example, farmers in Brazil and Swaziland, with whom the South African industry competed, were not faced with similar constraints as the South African cane farmer in this regard. The world sugar market is highly distorted, largely due to subsidies paid by some countries to their producers and this had a negative impact on the prices received by the South African farmers.

Farmers argued that the wage rate should be pegged at the highest level of area B in terms of the current determination which is R785, 79 per month. Some farmers believed that the area B wage level is high, especially when taking into account their current situation, but felt that it can nevertheless be supported.

Most farmers in area B support a single minimum wage which should be pegged at R785, 79. They also proposed that Government should subsidize them so that they can be able to employ more people and pay the minimum wages as required.

Most farmers in area A acknowledge the fact that it would be difficult for the Department of Labour to peg the single minimum wage at the lower area B rate. It will constitute an unfair labour practice to reduce area A wages and freezing them will also cause dissatisfaction.  They proposed that a single minimum wage be pegged at the area A rate, but that government should subsidise area B.

Employers further proposed that entry level wages should be set at a lower level rate. 
Views of the employees

Employees proposed that there should be a single minimum wage for all farm workers in South Africa pegged at the higher level of area A. This proposal was supported by employees in area B as well as the Food and Allied Workers Union (FAWU).

Employees in Area A areas, specifically those in the Western Cape, suggested a wage increase of up to R1 500 per month, arguing that since benefits like food have been done away with, this amount will cater for that. Although most workers in Mpumalanga felt that wages should be increased to R1 200 per month, some workers indicated that the ECC should be cautioned against a level that will result in job losses. This minimum wage of R1 200 per month was also supported by employees in area A.

Arriving at a single tier system

Views of the employers

Employers indicated that it is clear that it will be very difficult to merge the present levels A and B.  Firstly over the proposed phasing-in period the two levels will have to be maintained, despite the serious difficulties being experienced, which will lead for calls to re-demarcate some of the areas

Secondly in order to bring the two levels together within a reasonable time, the B level will have to be increased at a rate well above the CPIX, thus rendering the B level unaffordable to a large number of farmers.

After serious consideration employers came to the conclusion that the best way forward would be to scrap both levels A and B and determine a new realistic and fair single level of remuneration.

Recommendation:

Agri SA recommends that:

· The demarcation into areas A and B be scrapped effective from 1 March 2006;

· A new single minimum wage be determined, effective from 1 March 2006 which should be guided by the CPIX and the economic circumstances in the agricultural sector;

· Wages of workers earning more that the new minimum wage should not be decreased unless it is done by mutual consent following proper consultation.

Views of the employees

Employees were of the view that there should be a single minimum wage for the sector pegged at either R1 200 or R1 500 per month which should be introduced immediately as a single minimum wage for the sector.

MINIMUM WAGE LEVELS
In motivating their proposals with respect to wage levels, farmers submitted the report from the National Department of Agriculture focusing on the economic review of the South African agriculture, for the ECC’s consideration reflecting challenges which farmers are faced with. The report reflects the following:
· During 2004 the estimated volume of agricultural production was only 0,1% higher than in 2003;

· Production prices of agricultural products decreased on average by 6,8% from 2003 to 2004;

· The prices of field crops were 18,1% lower than during the same period the previous year;

· The gross income of producers for the year ended 31 December 2004 amounted to R68 805 million – an increase of only 0,1% as compared to the previous year;

· Net farm income decreased by 14,2% during 2004;

· Payments for salaries and wages as well as interest, which represent 17,0% and 7,4% of total farm cost respectively, amounted to R9 354 million and R4 048 million, respectively;

· Expenditure on intermediate goods and services during 2004 is estimated at R38 315 million (2003 – R36 394 million) – an increase of 5,3% on 2003;

· Expenditure on fertiliser and fuel showed the biggest percentage increases at 16,8% and 9,4% respectively;

· The terms of trade in agriculture weakened from 1,07 in 2003 to 0,97 in 2004;

· The total farming debt at the end of December 2004 is estimated at R33 286 million (2003 – R30 891 million) – an increase of 7,7% on 2003;

· The cash flow of farmers amounted to R16 210 million (2003 – R18 426 million) – a decrease of 12,0%.

Some of the trends set out above continue in 2005. Examples are:

· The prices of certain field crops declined further.  For example the price of yellow maize declined by 23,4% from 3 January to 2 July 2005;

· The cost of diesel has increased sharply since January 2005 and now stands at the highest level in history.

· On 5 January 2005 the Gauteng price of diesel stood at 392,5c/l; on 3 August 2005 it stood at 532,90 cents per litre, an increase of 35,8%.

Employers also wished to draw the ECC’s attention to the much repeated calls on farmers, especially maize farmers, to significantly reduce production for the coming season.  It follows that the need for labour on those farms will be sharply reduced for the coming season which will inevitably also result in a decrease of employment levels.

The combined result of the above trends is that many farmers will face extreme difficulty to even afford the present minimum wage in Area B and overall farmers are forced into a position where they have to cut farming costs sharply.  Since labour cost constituted the single largest cost item in the farming sector (total wage bill for 2004 amounts to R9 354 million), it is inevitable that savings on labour costs will have to be effected by reducing employment levels.

Farmers therefore recommended that the minimum wage should be pegged at the current area B level plus CPIX

FAWU recommends that:

· That all the employees who are currently earning wages of R785,79 per month have their wages increased by 12% to R1 500,00 which they propose to be the single minimum wage.  This should be phased in over a period of four years.
That all the employees who are currently earning wages of R949-58 per month should have their wages be increased by 9% of R1 500.00 over a period of four years.

Recommendations by the Department

The Department recommends that in order to arrive at the single wage structure for the sector, a single minimum wage should be phased in over a period of three years. This will be achieved by increasing Area A wages by the current level of CPIX for a period of three years. Currently area B wage is at 83% of area A wage and to arrive at a single wage over three years, during the first year area B wage will be adjusted to 89% of the proposed area A wage. During the second year area B wages will be increased to the 95% of the area A wage and in the third year both area A and B should be at the same level.

The table below indicates the proposal by the Department on the assumption that CPIX stands at 4.7% when the increases are calculated each year:

	Current
	Area
	Increase year 1
	Increase year 2
	Increase year 3

	R949,58
	A
	4.7%=R994, 00
	4.7%=R1041,00
	4.7%=R1090,00

	R785,79
	B
	R885,00 - 89% of area A wage
	R989,00 - 95% of area A wage
	R1090,00 - 100% of area A wage


ECC recommendations

The ECC agrees to the proposal made by the Department. However the ECC also recommends that after twelve months of the new minimum wages being implemented, the Department should commission a research study which will reflect the impact of the new wage levels.
2.7
Wage Increases

Employer’s views

Employers provided differing views on wage increases. Some employers were against wage increases. Their view is that increases should be put on hold for a 3 year period. These employers believe that wage increases do not take into account the current economic realities facing them. They also point out that labour costs account for approximately 25% of the total input costs, and therefore constitute a significant portion of the costs.

Some employers want wage increases to be linked to the inflation rate, while others want wage increases in the farm worker sector to be the same as those of public servants. Some employers believe that the Department should leave the issue of wage increases to the parties to negotiate depending on the situation on the market at that stage. Some indicated that entry level wages should be frozen for one year, and that a 6% increase should be considered in the second year.

With regard to the duration of the determination employers are of the view that fixed wage increases for a period of three years is not appropriate for the sector, and therefore propose a period of two years during which wage increases can be fixed.

Views of employees

Employees during the public hearings did not comment on how future wage increase should be dealt with except some workers in Mpumalanga who cautioned the Department with regard to wage increase against setting a level that would cause job losses. 

Recommendations by the Task Team
A characteristic of the agricultural sector is how rapidly economic and climatic conditions can change from year to year and from season to season.  A bumper crop in one year may be followed by a failure the next year as a result of changed climatic conditions.  International commodity prices, exchange rates and playing fields that are not level can likewise change from year to year.  It is therefore unrealistic to determine minimum wages for the agricultural sector for a number of years in advance.

Recommendation:

AgriSA recommends that any possible increase of the minimum wage for the following year be considered annually and that the decision should be guided by the CPIX and the economic conditions in the agricultural sector.

FAWU recommends:

· FAWU did not indicate how increases should be dealt with except indicating that the single minimum wage must be higher than both the current two-tier minimum wages which is either R1200,00 or R1 500,00.

Recommendations by the Department

The Department recommends that wage increases be fixed for a period of three years so that in the third year both area A and B will be paying the same wage. For area A wage, an increase of 4.7% for each of the three years is recommended whilst with area B wages 89% of area A wage on the first year will be the minimum wage and 95% on the second year as the minimum wage. In the third year both areas should be on the same level. 

ECC recommendations

The ECC supports the recommendation of the Department with respect to wage increases.
2.8.
ENTRY LEVEL WAGE FOR NEW JOB SEEKERS

Employers noted that school leavers and other people seeking to enter the labour market for the first time find it increasingly difficult to find a job.  In the agricultural sector the prescription of the determination that new entrants must be paid the same minimum wage as an experienced worker is a big disincentive for farmers to employ these people.

Recommendation of employers

AgriSA recommends that a lower entry level of minimum wage be defined for young, new job seekers based on the learnership remuneration model of the agricultural SETA.

Recommendation of employees

FAWU recommends that no other level be set below the minimum wage.

Recommendation by the Department

With regard to the entry level minimum wage, the Department is of the view that this matter cannot be dealt with in the determination. This is because the Skill Development Act provides for learnerships which might enter into the sector already qualified and well trained. Secondly the sectoral determination provides for minimum wages which are applicable to any new entrant into the sector. The Department therefore does not recommend that there should be a specific entry level wage. 

ECC recommendations

The ECC indicated that wages set by the sectoral determination are minimum and should be able to address the concerns raised by the employers. The ECC therefore supports the recommendation by the Department
2.9.
SMALL BUSINESS

Small business employers in the sector raised concerns about the volume of paper-work they have to go through when complying with legislation. They indicated that, unlike bigger employers, they do not have the necessary resources to establish units or departments to take care of administrative needs. To compound the difficulty of their situation, there are no subsidies from government to assist them to prosper.

Recommendations of the Department 

The Department is of the view that sectoral determinations by their nature are a form of variation from the BCEA. This is intended to address the concern from employers who are not satisfied with the ‘onerous’ conditions they are faced with.

In addition, in 1999 the Minister made a determination regulating wages and conditions of employment for small businesses. 

The President also made mention of measures to accommodate small businesses by creating a conducive environment for such businesses to operate. In particular, labour laws were identified as an area to accommodate small business. Therefore, small businesses in the sector will be catered for under these developments. Therefore currently there is no need for different dispensation for small farmers because there is already a small business determination and that as mentioned by the President further concessions will be brought in if necessary.
ECC recommendations

The ECC supports the recommendation by the Department.
2.
OTHER ISSUES RAISED BY FAWU

FAWU pointed out that the Task Team, ECC and the Minister of the Department of Labour must understand that whereas the Department has tried to make this process as participatory as possible, this has not been achieved. They indicated that the Department acknowledges that workers’ participation was not satisfactory even though the Department tried every available avenue to reach out the workers. They note that the Department seems unhappy with the performance of FAWU in the whole process, since the Department has expectations that FAWU should do better in this regard. Be that as it may, FAWU feels that the process has been one-sided and may result in a one-sided outcome. The Union notes its difficulties in meeting expectations and extending free services to the sector when fewer than 3% of workers in the sector are organised. Meanwhile workers are disappointed as they expect the Department, as a part of their government, to help them solve their problems while the Department sees itself as a neutral facilitator in the whole process. Both the workers and the Union feel that the Department should not be seen as neutral on addressing injustices of the past and levelling the playing fields.

CHAPTER FOUR:

4.
EVALUATION IN TERMS OF ECC CRITERIA

Section 54(3) of the BCEA lays down the criteria which the ECC ought to consider when setting conditions of employment and minimum wages for a particular sector. 

4.1 Alleviation of poverty and impact on cost of living

A large part of the agricultural sector is capital-intensive, commercial, engaged in large scale production and strongly linked to global markets. It is operated by approximately 46 000 farmers (Statistics South Africa, 2005) who occupy 87 per cent of the total agricultural land. These farmers produce some 4 per cent of the country’s GDP, employ about 10 per cent of the formal labour force (2001), and contribute 8,4 per cent of the country’s total export earnings (Abstract, 2005). Further, when forward and backward linkages into manufacturing are considered, agriculture’s contribution to GDP amounts to 13 per cent (Vink & Kirsten, 2003: 11).

Smallholder farming, which is located mostly in the former homelands, is an impoverished sector dominated by low-input, labour-intensive forms of production. Up to 2,5 million households subsist in this sector (Aliber et al, 2005), having been relegated to farming on 13 per cent of the agricultural land of the country by the  Native Land Act, No. 27 of 1913 and the Natives Trust and Land Act, No. 18 of 1936. These areas were “dumping grounds” for “surplus people” forcibly removed from urban centres and rural “black spots” – at least 3,5 million people were relocated between 1960 and 1983 (Surplus People Project, 1983). In effect, the homelands were functionally linked to the economy of industrialising “white” South Africa, contributing to white capital accumulation by providing labour for white-owned farms, mines and factories, and subsidising wages through agricultural production to support extended families remaining in these “reserves”. Ironically, the absence of working-age males also resulted in arable land being left fallow in these areas, a trend that persists today.

The sectoral determination is applicable to commercial farming where there are employees. It is not applicable to subsistence agriculture where only family labour is employed. It is therefore mostly applicable outside the former homelands.

Smallholder agriculture and poverty alleviation in South Africa

There are at least two reasons why the experience with agricultural development in other parts of the developing world does not apply without qualification to South Africa. 

First, the country differs because the agricultural sector makes up such a small part of the total economy. As McIntosh & Vaughan(1996: 91) have stated, “… the notion that a broadly based smallholder agriculture can be created, and that it can transform the character of the agricultural production system is an inappropriate premise on which to build policy frameworks designed to improve livelihoods” in South Africa. Agricultural growth is far less vital to the creation of livelihoods in South Africa for the simple reason that it makes up such a small part of the total economy, even though it provides some contribution to livelihoods for many people.

Second, in South Africa, rural people generally migrate to urban areas in search of income and jobs, even when the chances of landing a permanent job and receiving a predictable income are minimal. Under these conditions, households often migrate as a second-best option in search of superior infrastructure such as land and improved housing, water and sanitation, electricity, better transport, and better school and health facilities. 

The historical and demographic consequences of apartheid have led to high levels of artificial rather than spontaneous densification for the poor African rural population, and to acute demand for living sites in areas with access to the developed economy. In effect, South Africa’s rural population is becoming more concentrated in dense rural informal settlements in which cultivation and stock farming are rapidly disappearing. Poor rural people are moving away from a collapsing land economy towards the nearest location of the developed cash economy (Bekker, 2004).

In the commercial farming areas, the structural changes that have been induced in agriculture over the past two decades have had at least two influences on rural household livelihood strategies. The first is the entrenchment of permanent employment for the better skilled, the promotion of small grower schemes (e.g. small sugar growers in Mpumalanga), and the creation of upstream employment opportunities associated with the value chains of these agricultural sectors. The second is the casualisation and externalisation of employment, the increase in competition for part-time and seasonal work, and the shift from rural to urban areas of upstream employment opportunities associated with the value chains of these agricultural sectors. It is highly probable that the more highly skilled (together with the lucky) profit from beneficial influences, while the less skilled (and poorer) suffer from the detrimental influences. As a result, levels of living as well as security on commercial farms are generally higher than in the traditional farming areas and in dense rural and urban informal settlements, where unemployment is particularly high (Bekker, 2004).

The evidence shows that agriculture forms a small but important buffer against poverty for some households in the former homeland areas, and acts as a cushion for the poorest, while also serving as a strategy for wealth creation by wealthier households. Yet, as the single most important determinant of food security is cash in hand rather than the ability to produce food, unless agricultural production moves out of subsistence to some scale of commercialisation, little impact is possible on food insecurity and poverty (Kirsten et al, 2004).

The results from a growth multiplier analysis confirm this argument. Hendriks & Lyne (2003) show that an increase in income among farmers in two rural communities in KwaZulu-Natal has the potential to stimulate economic growth, but that this growth may be considerably lower than government expects from the small-scale agricultural sector.

Agriculture’s contribution to household food security has also been analysed in nutritional studies, showing that households that are involved in agriculture have better nutritional status (see, for example, Labadarios, undated). The participating households grew and sold a variety of crops and many kept livestock. Such households are likely to participate in production beyond the level of subsistence. Thus the improvement of agricultural productivity in less-developed areas of South Africa also has the potential to improve household and child nutritional status.

Smallholder agriculture is unlikely ever to be a significant phenomenon in South Africa. Protection for, and promotion of, small-scale agriculture is therefore not a major policy consideration.
4.2.
Ability of employers to carry on their business successfully and operation of SMMEs and new businesses

Gross farm income from all agricultural products for the year ended 30 June 2005 is estimated at R67 103 million, which is 2% less than the previous corresponding period. Gross farm income from field crops decreased by 12,9%, and amounted to R14 480 million.

The income from horticultural products decreased by 2,8% compared to the previous year’s figure of R20 967 million. Income from animal products amounted to R32 243 million, an increase of 4,6 %.

Prices received by farmers for agricultural products decreased by 8,4 %, while prices paid by farmers for farming requisites increased by 4 %, causing the terms of trade to weaken from 1,03 to 0.91 for the period under review. Prices of field crops decreased by 18,4 %, mainly because of decreases in the prices of maize, grain sorghum and sunflower seed. The prices of vegetables decreased by 7,2 %, while prices of fresh fruit were on average 6% lower.

Producer prices of animal products increased slightly by 0,4% and the prices received for red meat increased by 7,3%. Prices received for pastoral products decreased by 11%. Expenditure on consumable production inputs and services amounted to R40 157 million –an increase of 5,9%. Farm feeds remains the biggest expenditure item accounting for 28,7% of total expenditure, followed by 11,3 % for farm services, 10,5% for maintenance and repairs, and 8,8 % for fertilisers.

Net farm income was lower for the second consecutive year, dropping by 22 % and amounting to R12 188 million for the twelve months up to 30 June 2005. As a result of this decrease, the cash flow of farmers was affected negatively. Consumer prices of all items increased by 2, 6 %, while those of food increased by 1, 6 %.

The total gross value of agricultural production (total production during the production season valued at the average basic prices received by producers) for 2004/05 is estimated at R68 026 million compared to the previous R71 690 million—a decrease of 5,1 %. This decrease can be attributed mainly to a general decrease in the value of field crops due to lower prices received by farmers for field crops.

The gross value of animal products, horticultural products and field crops contributed 46, 9%, 29,5 and 23,6 %, respectively to the total gross value of agricultural production. The poultry meat industry made the largest contribution to the total gross value of agricultural production with 15,6%, followed by cattle and calves slaughtered with 10,8 % and maize with 8,5 %.

The cash flow of farmers amounted to R12 443 million, compared to the previous R16 404 million, for the year ended 30 June 2005—a decrease of 24,1 %. This was the result of a decrease in the gross income from field crops and horticultural products and also the rapid increases on production inputs such as fertilizers and diesel costs

4.3.
Impact on current employment and the creation of employment

Until the 1980s, farm workers had little legal protection of their rights to organise and to basic conditions of employment, etc. Now the four major labour laws in South Africa, namely the Labour Relations Act (1995), the Basic Conditions of Employment Act (1997), the Skills Development Act (1998) and the Employment Equity Act (1998), apply to the agricultural sector. The Unemployment Insurance Act also applies to farm workers, including those working on a seasonal basis. One consequence has been the adoption of a minimum wage for farm workers. The rapid decline in the number of unskilled farm workers (Statistics South Africa, 2005) is a subject of controversy but began long before the introduction of a minimum wage.
Some argue that policies such as the Extension of Security of Tenure Act (1997) and the application of the BCEA to agriculture (requiring payment of the minimum wage, and resulting in higher administrative costs associated with compulsory formal employment contracts, etc) have led farmers to cut down on the number of permanent workers in an effort to minimise non-wage costs of employment. 

CHAPTER 5

5.
RECOMMENDATIONS BY THE ECC
The following are the recommendations of the ECC.

5.1. Demarcation 
The ECC recommends that a single wage structure be phased in over a period of three years in that by the third year Areas A and B are at the same level.

5.2. The value of deductions.

Food and accommodation

· That the level of deduction for payment in kind be maintained at 20%, and that the limitation of 10% for food and 10% for accommodation continue to apply.
· The ECC recommends that the standards with regard to accommodation as set out in the determination should be reviewed as follows:

 1.
The provision in respect of water should be amended so that safe water is not required to be available inside the house but must be in close proximity to the house which is not more than hundred metres away from the house.


    2.
The provision of electricity should only only be a requirement if the infrastructure for this (grid electricity) exists on the farm. 
Loans

The ECC recommends that the determination should stipulate the following with respect to deductions:

· An employer may not make any deduction from an employee’s remuneration

unless—

(a) 
the employee in writing agrees to the deduction in respect of a debt specified in the agreement; or

(b)
 the deduction is required or permitted in terms of a law, collective agreement, court order or arbitration award.
· A deduction may be made to reimburse an employer for loss or damage only if—

(a) 
the loss or damage occurred in the course of employment and was due to the fault of the employee;

(b)
 the employer has followed a fair procedure and has given the employee a

reasonable opportunity to show why the deductions should not be made;

(c)
 the total amount of the debt does not exceed the actual amount of the loss or damage; and

(d)
 the total deductions from the employee’s remuneration in terms of this

subsection do not exceed one-quarter of the employee’s remuneration in

money.
· A deduction of any goods purchased by the employee must specify the nature and quantity of the goods.
· An employer who deducts an amount from an employee’s remuneration for payment to another person must pay the amount to the person in accordance with the time period and other requirements specified in the agreement, law, Court order or arbitration award.
· An employer may not require or permit an employee to—

(a)
repay any remuneration except for overpayments previously made by the 
employer resulting from an error in calculating the employee’s remuneration; or

(b)
acknowledge receipt of an amount greater than the remuneration actually

received.

5.3.
Prohibited deductions
i. Grazing 

The ECC recommends that the sectoral determination should stipulate that deductions for grazing are not allowed.

ii. Farm shop deductions

The ECC recommends that the determination should state that deductions related to the farm shop should not be allowed.
iii. Deductions where farmer buys commodities on behalf of the farm worker.
The ECC recommends that the sectoral determination should also not allow deductions in respect of commodities bought by the farmer on behalf of the farm worker and it should be stipulated that it is not allowed.
5.3. 27 hour provision
The ECC recommends that the provision in respect of payment for workers working less than 27 hours be scrapped from the determination and that farm workers working below 45 hours per week be remunerated on an hourly rate.

5.4. Labour tenant
The ECC recommends that the scope of the sectoral determination be amended in order to include labour tenants. In line with this, the ECC recommends that all clauses of the sectoral determination be applicable to labour tenants. The ECC recommends that the sectoral determination should clearly state the following with respect to labour tenancy:

· Minimum wages:

That the remuneration of a labour tenant should not be less than the value of the applicable minimum wages for farm workers.

Sick leave 

That the labour tenant is entitled to sick leave as provided for farm workers. That during any sick leave, the labour tenant will still entitled to the remuneration in terms of the labour tenancy agreement.

During any sick leave period, the farm owner might require the labour tenant to submit a medical certificate stating that the labour tenant was unable to work for the duration of the labour tenant’s absence on account of sickness or injury.

Pay for annual leave
The farm owner must remunerate the labour tenant for annual leave at a value at least equivalent to the remuneration that the labour tenant would have received for providing labour for a period equal to the period of annual leave.
The sectoral determination should also indicate that it does not diminish the rights of farm workers and labour tenants in terms of any land reform process.

5.5. Minimum wages and increases
The ECC recommends the following with respect to minimum wage levels:

	Current
	Area
	Increase year 1
	Increase year 2
	Increase year 3

	R949,58
	A
	R994, 00
	1041,00
	R1090,00

	R785,79
	B
	R885,00 
	R989,00 
	R1090,00
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