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	RECOMMENDATIONS OF THE EMPLOYMENT CONDITIONS COMMISSION ON THE INVESTIGATION INTO THE DOMESTIC WORKER SECTOR




CHAPTER ONE

1.
INTRODUCTION

The Employment Conditions Commission (ECC) has pleasure in presenting you with their recommendations on conditions of employment and minimum wages for the domestic worker sector.

The terms of reference for the investigation were:

“To investigate the appropriate demarcation of the Domestic Worker Sector for purposes of a sectoral determination: and

To investigate conditions of employment, including minimum rates of remuneration in respect of the sector.”

The Department’s investigation revealed that, although democracy in South Africa has afforded domestic workers rights and freedoms which were withheld under the previous government, their position in society and daily lives have not improved much.  

Given the fact that domestic work represents a particularly vulnerable group of workers, interventions as initiated by the Department of Labour can therefore be regarded as necessary and appropriate.

These interventions should at least achieve the following outcomes:

· address the most urgent needs;

· improve the livelihoods of those who are worst off (rural domestic workers);

· retain jobs; and

· recognise the value of domestic work in society.

We have taken the following into consideration in preparing our recommendations:

· the report of the Director-General, Labour published on 10 July 2001;

· subsequent representations of stakeholders on the content of the report; and

· additional research information obtained on areas of focus such as demarcation and present wage levels.

Representations from stakeholders

One hundred and thirty-eight (139) responses/representations were received from interested parties such as a trade union federation, trade unions active within the sector, employers organization, NGOs, academics, other organizations involved in labour matters, church organisations, domestic workers and employers.  

The representations dealt with a variety of issues, which will be dealt with later in the report. They can be grouped as follows:

· Proposals on conditions of employment;

· Proposals on the demarcation of the sector;.

· Proposals indicating that the wages are too high;.

· Proposals indicating that the wages are too low;

· Proposals indicating that the wages are fair;

· Proposals on tax incentives; and

· General comments and proposals on the content of the Departmental report.

Additional information

Commission members were concerned about certain aspects of the Departmental recommendations, in particular as regards the level of the recommended minimum wage.

In response to the proposals received additional information on wages and demarcation was sourced through the Development Policy Research Unit, University of Cape Town and National Demarcation Board.  This will also be discussed later in the report. 

The structure of this report will be as follows: chapter two will deal with a discussion on conditions of employment, chapter three will address the scope and demarcation of the sector, chapter four will discuss minimum wages, chapter five will comment on the criteria that have to be taken into consideration by the ECC such as alleviation of poverty, job creation, etc.  The recommendations of the Commission will be contained in chapter six.

Within each  chapter, topics will be dealt with one by one.  Within each topic, we summarise the contents of the Departmental report, stakeholders’ representations on the report, additional information and the Commission’s views, before presenting the Commission’s recommendation.

CHAPTER TWO

2.
DISCUSSION ON CONDTIONS OF EMPLOYMENT FOR THE DOMESTIC WORKER SECTOR

The Basic Conditions of Employment Act, no 75 of 1997 (BCEA) already applies to domestic workers.  In the report of the Director-General it is recommended that the conditions of employment contained in the sectoral determination should be in line with those contained in the BCEA.  Variations are proposed in respect of the following:

· Overtime;

· Night work;

· Family responsibility; and

· Accommodation.

Comments received from the public center around night work, leave (annual, sick, maternity and family responsibility), deductions, accommodation and social security issues.  

Two additional issues were raised which were not discussed in the Departmental report,  namely, enforcement of the sectoral determination and the establishment of a state-regulated agency through which domestic workers would be employed.  These issues will  be discussed at the end of this  chapter.

2.1
Working time

a.
Hours of work

What did the report say?

The Basic Conditions of Employment Act, 1997 prescribes hours of work on a weekly basis, namely, 45 hours per week, nine hours in any day if the employee works for five days or fewer in a week, or eight hours in any day if the employee works on more than five days a week.

There was general consensus that the hours of work prescribed in the Basic Conditions of Employment Act, 1997, were appropriate for the sector.  However, the management of these hours of work raised concerns.  Employers are often  absent from the workplace, which makes it difficult to monitor and control hours of work.  Informal arrangements are made between the parties in terms of when work commences or  ends.  Live-in domestic workers are worst off when it comes to the management of hours of work. 

What did the representations say?

A few employers and domestic workers acknowledged that the hours of work are too long. It was argued that these hours are long, because employers are working themselves and need the worker to be at their home while they are at work. Some employers argue that, although the hours of live-in domestic workers are long, they are getting extra food and other benefits in return.

Views of the ECC

The ECC is in agreement with the position put forward in the departmental report. (vague)

Recommendation 

The following are recommended as to ordinary hours of work for domestic workers which is in line with the BCEA: 

An employer may not require or permit an employee to work more than-

(a)
45 hours in any week; and

(i)
nine hours in any day if the employee works for five days or fewer in a week; or
(ii)
eight hours in any day if the employee works on more than five days in a week.
b.
Averaging and compressing of working hours

What did the report say?

The Basic Conditions of Employment Act, 1997 (BCEA), allows for the averaging and compressing of working hours.  Averaging of hours is allowed in terms of a collective agreement. In the hearings, both employers and domestic workers were unaware of the provisions on the averaging and compressing of working hours contained in the BCEA.  

The inclusion of averaging and compressing of hours of work would provide the necessary flexibility when variation from the fixed hours provisions are required.  It would also reduce the costs since it would not be necessary to pay overtime rates. Since the sector is not well unionised, an individual agreement should suffice. 

What did the representations say?

In a submission it was argued that the provisions with regards to averaging and compressing of working hours would be beyond the reach of most employers and employees and should be simplified.

Views of the ECC

The ECC is in agreement with the position put forward in the representation.  The investigation revealed that compressing and averaging of working hours are not a common practice within the sector.  It usually applies in sector where shift work is prevalent.  Where this kind of flexibility is required, employers of domestic workers could apply for a ministerial determination.

Recommendation

It is recommended that no provision should be made for compressing and averaging of hours of work.

c.
Rest period

What did the report say?

The report looked at meal intervals, and daily and weekly rest periods. The Basic Conditions of Employment Act, 1997, allows for a meal interval of one hour, which can be reduced to 30 minutes per written agreement. According to the BCEA domestic workers who look after children, the old and the frail are not entitled to a meal interval but should have an opportunity to eat. Their lunch break forms part of the ordinary hours of work.  

The Act also prescribes a daily rest period of at least 12 hours between ending and recommencing work and a weekly rest period of at least 36 consecutive hours, which, unless otherwise agreed, must include a Sunday. A written agreement may vary the daily rest periods for employees who live on the premises of the employer or whose meal interval last for at least three hours.  An agreement allows a further downwards variation pertaining to the weekly rest periods.

Domestic workers across the board indicated that they do not get a lunch break.  If they do take a lunch break, they might not finish their work for the day. However, they acknowledged that their employers do not refuse their taking lunch.  Some indicated that they prefer not to break for lunch as it allows them to go home earlier.

The majority of non-resident (live-out) domestic workers who attended the hearings worked between 08:00 to 17:00 thus complying with the daily rest period provisions.

Live-in domestic workers reported that they more often than not have to work after 18:00. Their services are required between 17:00 and 20:00, sometimes later.  Others indicated that they do rest in the afternoon.  They can decide on the time period but the workload determines whether they will be able to rest or not.  

Only a few participants indicated that they have written agreements on hours of work as provided for in section 29 of the Basic Conditions of Employment Act, 1997.

The provisions in the Basic Conditions of Employment Act, 1997, are sufficient and appropriate.  It provides for meal intervals, daily and weekly rest periods.  However the sectoral determination should clearly specify daily rest periods.  If the domestic worker is not able to take an adequate rest break, all hours worked after 17:00 would be regarded as overtime and paid at a higher premium.  

What did the representations say?

No reference was made to the rest periods, however some submissions reflect long hours of work.

Views of the ECC

The ECC is in agreement with the position put forward in the Departmental report.

Recommendation

The following is recommended in line with the BCEA:

(a)
Meal Intervals

(i) An employer must give an employee who works continuously for more than five hours a meal interval of at least one continuous hour.

(ii)
A written agreement may reduce the meal interval to 30 minutes.

(iii)
A written agreement may allow an employee to forgo a meal interval if he/she works fewer then six hours per day.

(iv)
When on any day by reason of overtime worked an employer is required to give an employee a second meal interval, such interval may be reduced to not less than 15 minutes.

(v)
During a meal interval the employee may be required or permitted to perform only duties that cannot be left unattended and cannot be performed by another employee.

(vi)
 An employee must be remunerated -

· for a meal interval in which the employee is required to work or is required to be available for work; and

· for any portion of a meal interval that is in excess of 75 minutes unless the employee lives on the premises at which the workplace is situated.

(vii)
Work is regarded as continuous unless it is interrupted by an interval of at least 60 minutes.

(b)
Rest Periods

.


        (i)
An employer must allow an employee -

· a daily rest period of at least twelve consecutive hours between ending and recommencing work; and 

· a weekly rest period of at least 36 consecutive hours which, unless otherwise agreed, must include a Sunday.

(ii) A daily rest period may, by written agreement, be reduced to 10 hours for an employee –

· who lives on the premises at which the workplace is situated; and

· whose meal interval lasts for at least three hours.

(iii) An agreement in writing may provide for –

· a rest period of at least 60 consecutive hours every two weeks; or

· an employee’s weekly rest period to be  reduced by up to eight hours in any week if the rest period in the following week is extended equivalently.

d.
Overtime

What did the report say?

The Basic Conditions of Employment Act, 1997 sets daily and weekly limitations on overtime of not more than three hours per day and ten hours per week.  A variation for small businesses allows the weekly limitation to be extended to 15 hours per week. Employees must consent and the premium for overtime equals one and one half times the hourly rate.  Small businesses pay time and a third for overtime worked for the first 10 hours and time and a half times thereafter.  Compensation could be either in cash or time off or a combination of both.

The Act also provides for various ways to organise hours of work without paying for overtime i.e. through averaging or compressing of hours of work.

The majority of workers did not complain about the number of overtime hours worked but they raised concerns about the employers’ failure to remunerate them properly. Promises of time off are usually forgotten or disputed since records are seldom kept.  

Remuneration for overtime takes different forms e.g. time off, cash or even a plate of food or leftovers from parties or functions.  

Employers admitted that they almost never refer to the Basic Conditions of Employment Act, 1997 when calculating overtime pay. They also seldom keep track of overtime hours worked.

It is evident from the information gathered that although domestic workers do work overtime it is not necessarily excessive.  In the instances where the weekly limitation is exceeded, evidence suggests that it is not more that five hours a week. 

Live-in domestic workers are usually required to clean-up after dinner or to look after the children for whatever reason. Thus they are the ones who are more often than not required to work overtime on a regular basis.

The extension of the weekly overtime limitation to fifteen hours per week is therefore advised.  

In cases where domestic workers are required to work overtime on a regular basis, agreements may be concluded which allow for the payment of a “flat rate”.  Agreements can be concluded to work five, ten or fifteen hours overtime per week whereby the wage has to be increased by one sixth, two sixths and three sixths of the wage respectively.  This principle applies irrespective of the method of payment i.e. whether the domestic worker is paid per hour, day, week or month. Employers and domestic workers who choose this method of payment will not be required to pay the overtime premium otherwise required. This provides an option that is less sophisticated than the averaging provision but ensures that domestic workers receive remuneration for overtime. This also reduces record keeping and disputes about the number of hours when employers may not be present.

Payment for any overtime work can either be in cash or by giving time-off.  All payments done in respect of overtime must be reflected on the pay slip.  

The Basic Conditions of Employment Act, 1997, provides for various ways to organise hours of work without paying for overtime i.e. through averaging or compressing of hours of work.

What did the representations say?

Submissions in this respect were saying that there is no need for an extension of the permitted overtime hours because hours could not be monitored or employers just do not need it.  Double pay for overtime work was also proposed to discourage overtime work.  The proposal regarding fixed overtime pay was seen to be too complex.

Views of the ECC

The investigation revealed that live-in domestic workers are mostly affected by overtime. It was established that domestic workers usually work an average of 15 hours overtime per week. Domestic workers are generally not duly remunerated or given time off in exchange for overtime worked. Monitoring of overtime hours are also a concern.

It is advised that the overtime provisions should be aligned to those contained in the BCEA except for the weekly overtime limitation.  It is recommended that the weekly limitation be extended to 15 hours per week.

To ensure that domestic workers are properly remunerated employers should be required to keep an attendance register and overtime pay must be reflected on the  pay slips.

The implementation of a “flat rate” system for domestic workers, who are required to work regular overtime hours, is too complex and should not be included in the Sectoral Determination.

Recommendation

The following clause is recommended in relation to overtime and the payment thereof:

(a
Overtime

(i)
An employer may not require or permit an employee to work overtime otherwise than in terms of an agreement concluded by the employer with the employee and such overtime shall not exceed –

· 3 hours overtime a day; or

· 15 hours in any week.

(b)
Payment for overtime

(i) An employer shall pay an employee who works overtime at a rate of not less than one and a half times the hourly wage in respect of the overtime worked.

(ii) Any time worked on Sundays and paid public holidays shall be paid in accordance with the provisions determined for Sundays and public holidays as set out in the BCEA.
 (iii)    An agreement may provide for an employer to -

· pay an employee not less than the employee’s ordinary wage for overtime worked and grant the employee at least 30 minutes time off on full pay for every hour of overtime worked; or

· grant an employee at least 90 minutes paid time off for each hour of overtime worked.

(iv)
An employer must grant to the employee paid time off within one month of the employee becoming entitled to such time off.

(v)
 An agreement in writing may increase the period contemplated by proviso (iv) to 12 months.
(vi)
 An agreement concluded pertaining to overtime work, lapses after one year.
e.
Night work

What did the report say?

There are interesting examples on night work from other countries.  A number of countries explicitly refer to night work.  Philippine law explicitly excludes domestic workers from the provisions on night work.  Italy provides for adequate subsequent rest. In Denmark night work is not allowed unless a valid reason can be given. France provides for night work in detail in that:

· It is obligatory for the domestic worker to sleep at the employers home, in a personal room.

· Night work takes place between 22:00 and 06:00.

· Night work must be specified in a contract of employment.

· Domestic workers shall not work more than five consecutive nights.

· Night spread-over shall not exceed twelve hours.

Some of the above conditions are already contained in the Basic Conditions of Employment Act, 1997. Others have a high degree of merit for inclusion in a sectoral determination e.g. when domestic workers are required to be on standby, they should not be allowed to do so on more than a certain number of nights.

The Basic Conditions of Employment Act, 1997,  stipulates that night work is work that takes place between 6 pm and 6 am.  A night allowance is payable although the rate is not prescribed.  The employer must arrange transport where necessary. The health and safety of employees are taken into consideration and medical examinations are required should an employee work after 11 pm.

For the purpose of a sectoral determination night work could be defined as work, which requires the domestic worker to sleep in the employer’s home and to either work or be available for work, thus working shifts of eight to nine hours during night hours. Transport should be available if need be. Night work commences at 18:00 and ends at 06:00. 

In some instances domestic workers are required to sleep-in during the night looking after children, the old or the frail.  They might not necessarily be working physically but are required to be available for work should any member of the family need assistance.  The payment of a sleep-in allowance for domestic workers who are on the premises between 20:00 and 06:00 is proposed for the inconvenience of such a sleep over.  The allowance should be set R16 per night. Alternatively the domestic worker could opt for additional leave.

What did the representations say?

The majority of comments dealt with the amount of the allowance for night work.  Representations suggested that it should be increased from R16 per night to either R20 or R30.  Although some representations indicated that the annual leave provision seems to be a good idea it is not clear how many shifts need to be worked before such an entitlement becomes applicable.

Representations suggested that the word “sleep-in” should be replaced by the word “stand-by”.  The term “sleep-in” usually refers to the domestic worker who normally lives on the premises.

Views of the ECC  

A number of issues were considered, namely: night work, standby and night work allowances.

Night work

Night work and standby should not be confused.  Night work refers to instances were domestic workers are required to work between 18:00 and 06:00.  These hours form part of their ordinary hours of work.  The ECC agree that the night work provisions as contained in the BCEA should be adhered too.

Standby

Standby refers to instances were domestic workers are required to sleep-in during the night to look after children, the old or the frail.  These hours do not form part of their normal hours of work and usually commence after 20:00.

The ECC agrees that a variation to the BCEA should be allowed to provide for standby on condition that:

· The number of standby incidents is limited to avoid exploitation and exhaustion.

· An allowance be paid which should not be less than R20 per night.

The Departmental report suggested that domestic workers who perform regular standby duties should be able to choose between a shift allowance and additional leave. This choice is not supported since it would be difficult to determine when such entitlement would accrue.

Recommendation

The following provisions are recommended for night work:

(a)
An employer, who requires or permits an employee to perform night work, may do so, provided that 

(i) it is by agreement;

(ii) transportation is available between the employee’s place of residence and the workplace at the commencement and conclusion of the employee’s shift. 

(b)
Night work takes place when an employer requires an employee to work between 18:00 and 06:00.

(c)
An employer shall not require an employee to sleep-in for more than five times per month or 50 times per year.
(d)
An employee who is required to sleep-in must agree to it in writing.

(e)
An employee who is regularly required to sleep-in between 20:00 – 06:00 must be paid an allowance of R  20  per shift.

(f)
Sleep-in means when an employee is required to be at work during the night but sleeping and available for work. 

(g)
Working time means time actually worked excluding sleep-in periods.


f.
Work on Sundays and public holidays

What did the report say?

Employers and domestic workers were aware that the Basic Conditions of Employment Act, 1997, makes provision for work on Sundays and public holidays.  Irrespective of this, a large number of complaints were received during the hearings that domestic workers are required to work on Sundays and public holidays without extra remuneration.  

The provisions in the Basic Conditions of Employment Act, 1997, in respect of work on Sundays and Public Holidays are appropriate and should be retained in a sectoral determination.  

What did the representations say?

Mainly workers submitted comments. These representations confirm the fact that domestic workers do not receive remuneration for work on Sundays and public holidays.

Views of the ECC

The ECC agree that the provisions regarding Sunday work and Public Holidays as contained in the BCEA be retained.

Recommendation

The following are recommended in line with the BCEA:

(a)
Payment for work on a Sunday

(i) An employer must pay an employee who works on a Sunday at double the employee’s wage for each hour worked. 

(ii)
If an employee works less than the employee’s ordinary shift on a Sunday and the payment that the employee is entitled to is less than the employee’s ordinary daily wage, the employer must pay the employee the employee’s ordinary daily wage.

(iii) An agreement may permit an employer to grant an employee who works on a Sunday, paid time off equivalent to the difference in value between the pay received by the employee for working on the Sunday and the pay that the employee is entitled to receive.

(iv) Any time worked on a Sunday by an employee who does not ordinarily work on a Sunday is not taken into account in calculating an employee’s ordinary hours of work but is taken into account in calculating the overtime worked.

(v) If a shift worked by an employee falls on a Sunday and another day, the whole shift is deemed to have been worked on the Sunday, unless the greater portion of the shift was worked on the other day, in which case the whole shift is deemed to have been worked on the other day.

(vi)  An employer must grant paid time off within one month of the employee becoming entitled to it. An agreement may extend this period to 12 months.
(b)
Public Holidays

(i) An employer may not require an employee to work on a public holiday except in accordance with an agreement.

(ii) If a public holiday falls on a day on which an employee would ordinarily have worked, an employer must pay—

(aa)
an employee who does not work on the public holiday, at least the  wage that the employee would ordinarily have received for work on that day;

(ab)
an employee who does work on the public holiday—

(i)
at least double the amount referred to in paragraph (aa);or

(ii)
if it is greater, the amount referred to in paragraph (aa) plus the amount earned by the employee for the time worked on that day.

(iii) If an employee works on a public holiday on which the employee would not ordinarily work, the employer must pay that employee an amount equal to—

(aa) the employee’s ordinary daily wage; plus

(bb)
 the amount earned by the employee for the work performed that day, whether calculated by reference to time worked or any other method.

(iv) An employer must pay an employee for a public holiday on the employee’s usual payday.

(v) If a shift worked by an employee falls on a public holiday and another day, the whole shift is deemed to have been worked on the public holiday, but if the greater portion of the shift was worked on the other day, the whole shift is deemed to have been worked on the other day.

2.2
Leave Provisions

a.
Annual leave

What did the report say?

The Basic Conditions of Employment Act, 1997 provides, for 21 consecutive days annual leave in a cycle of 12 completed months. The Act allows for proportional rights if employees are not employed on a full time basis.

It was established during the hearings that most domestic workers get 14 to 21 days leave per annum.  If the employment relationship is healthy more leave than prescribed is granted.  

Domestic workers across the board complained that they do not get leave pay.  When asked whether they received their normal wage for the month they all replied, “yes”, which meant that they were paid but expected additional payments.  Employers of domestic workers who work less than four days per week for the same employer were under the impression that workers are not entitled to annual leave since they were regarded as non-permanent workers. 

There was consensus that the provisions in the Basic Conditions of Employment Act, 1997, are appropriate. The sectoral determination should be clear on how employees are remunerated for annual leave.  

What did the representations say?

The submissions argued for an annual leave period of 15 working days instead of 21 consecutive days.  This would also assist with the calculation of leave pay.

Views of the ECC

The ECC supported the views contained in the Departmental report.  Concerns raised around the calculation of leave pay could be addressed through awareness raising and education.

Recommendation

The following is recommended regarding annual leave that is similar to the BCEA:

(a)

An employer must grant to an employee at least:



(i)

21 consecutive days’ annual leave on full remuneration in respect of each annual leave cycle; or
(ii) by agreement, one day of annual leave on full remuneration for every 17 days on which the employee worked or was entitled to be paid; or



(iii)
by agreement, one hour of annual leave on full remuneration for every 17 hours on which the employee worked or was entitled to be paid.
(b)
An employer must grant an employee an additional day of paid leave if a public holiday falls on a day during an employee’s annual leave on which the employee would ordinarily have worked.

(c)
The employer shall pay an employee in respect of the leave prescribed an amount not less than three times the weekly wage which the employee was receiving immediately prior to the date on which the leave commenced.

(d)
The leave prescribed shall be granted and be taken at a time to be fixed by the employer: Provided that if such leave has not been granted earlier, it shall be granted and be taken not later than six months after the end of the annual leave cycle.
(e)
The period of leave shall not be concurrent with any period during which an employee is absent on sick leave in the aggregate to not more than 10 weeks in any period of 12 months or during which the employee is under notice of termination of employment.

(f)

If so requested an employer may grant an employee occasional leave on full pay in an annual leave cycle.

(h)
An employer may reduce an employee’s entitlement to annual leave by the number of days of occasional leave granted on full remuneration to the employee in an annual leave cycle. 

(h)
The remuneration in respect of the leave prescribed shall be paid not later than the last working day before the date of commencement of the leave.

(i)

Upon termination of employment the employer shall pay the employee the pay in respect of any period of leave, which has accrued to the employee but was not granted to the employee before the date of termination of the employment; and
(j)

If the employee has been in employment longer than four months, in respect of the employee’s annual leave entitlement during an incomplete annual leave cycle one day’s remuneration in respect of every 17 days on which the employee worked or was entitled to be paid; or remuneration calculated on any basis that is at least as favourable to the employee.

(k)
An employer may for the purpose of annual leave grant an employee at least 21 consecutive days leave during December.

b.
Sick leave

What did the report say?

The Basic Conditions of Employment Act, 1997, prescribes sick leave in a three-year cycle. Proportional rights are given to employees who are employed on a daily or hourly basis.  Medical certificates are required as proof of absence due to illness after a certain number of days.  

Sick leave was extensively discussed at the hearings. The management of sick leave in the domestic worker sector is “casual”. If the employment relationship is healthy domestic workers get sufficient sick leave at full pay.  However, if the relationship is poor, employers apply the Act either meticulously or they refuse to pay for sick leave taken.  The same principle applies with regard to the submission of medical certificates from traditional healers and other medical practitioners.  

Domestic workers usually use the services of local clinics.  This means that they have to queue for long hours and if they forget to ask for a sick note it is difficult to go back for it. This causes problems with unsympathetic employers. Live-in domestic workers complained that employers give them medicine and thereafter require them to carry on with their work. 

Employers admitted that they seldom keep record of the number of sick days taken and that informal arrangements are made.  

There was consensus that the provisions in the Basic Conditions of Employment Act, 1997, were sufficient and appropriate. However, domestic workers felt that if employers insist on a medical certificate they should assist them to get one.

Although no mention was made during the hearings about HIV/AIDS, its impact will touch the lives of domestic workers and employers.  It is therefore necessary to provide guidance on how to deal with situations of this nature. It is recommended that a code of good practice on key aspects of HIV/AIDS in employment be referred to in this respect.

The present conditions in the Basic Conditions of Employment Act, 1997 are appropriate.  Domestic workers have reasonable access to medical help and it is not necessary that employers assist in getting a medical certificate required for payment purposes.

What did the representations say?

Submissions from employers argued that the traditional healer’s sick certificate is unacceptable seeing that such healers have a tendency of booking off employees for a long period of time.

Views of the ECC

The ECC agree that the present sick leave provisions are sufficient.  However, traditional healer certificate should be excepted where these practitioners are registered or not.  Domestic workers will only have a certain number of sick leave days in a sick leave cycle of three years.  Should they exhaust their sick leave by taking longer leave, they would not be entitled to remunerations as provided for.

Recommendation

The following is recommended pertaining to sick leave, which is similar to the BCEA:

(a)
During every sick leave cycle of 36 consecutive months of employment with the employer, an employee is entitled to an amount of paid sick leave equal to the number of days the employee would normally work during a period of six weeks.  Provided that in the first 6 months of employment an employer shall grant an employee one-day's paid sick leave for every 26 days worked. 

(b)
An employer may, as a condition prior to payment of any amount claimed by an employee in respect of any absence from work for more than three consecutive working days, require the employee to produce a certificate within a reasonable period, signed by a registered medical practitioner, traditional healer or any other person who is except for a traditional healer, certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament stating the nature and duration of the employee's incapacity.
(c)
An employer is not required to pay an employee in terms of this clause if the employee has been absent from work for more than three consecutive days or on more than two occasions during an eight-week period and, on request by the employer, does not produce a medical certificate stating that the employee was unable to work for the duration of the employee’s absence on account of sickness or injury.

c.
Family responsibility leave

What did the report say?

A high percentage of participants at the hearings and workshops, more especially in the Free State, did not know that such provision exists.  In Mpumalanga domestic workers reported high intolerance. Live-in domestic workers spend a lot of time traveling, which leave little time to attend to problems that might require his or her attention.  This request was presented to employers at the hearings and the majority indicated that they would have no problem if the number of leave days were increased.

Family responsibility leave as set out in the Basic Conditions of Employment Act, 1997, should be retained in the sectoral determination as is. The number of occasional leave should be increased to five days per year due to the fact that many domestic workers are separated from their families.         

What did the representations say?

Submissions from employers argued for retaining the BCEA provision of three days family responsibility leave. If concessions are made it should only include live-in domestic workers since other workers go home to their families every day.  Others submissions pleaded for more than 5 days leave for live-in domestic workers since the exceptional living arrangements of the live-in domestic worker justifies some form of reasonable time for family life.  

Views of the ECC

The ECC support the retainment of the BCEA provisions on condition that the number of leave days be increased to five per annum for the same reasons presented in the Departmental report.

Recommendation

The following is recommended regarding family responsibility leave:

(a)
An employee who has been in employment with an employer for longer than four months and who works for at least four days a week for that employer will be entitled to five days family responsibility leave per year.

(b)
An employee is entitled to take family responsibility leave

(i) when the employee’s child is born;

(ii) when the employee’s child is sick; or

(iii) in the event of the death the employee’s spouse or life partner; the employee’s parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling.

(c)
An employer must pay an employee for a day’s family responsibility leave the wage the employee would ordinarily have received for work on that day; and on the employee’s usual payday.

(d)
An employee may take family responsibility leave in respect of the whole or a part of a day.

(e)
Before paying an employee for leave in this respect, an employer may require reasonable proof of an event for which the leave was required.

(f)
An employee’s unused entitlement to leave in this respect lapses at the end of the annual leave cycle in which it accrues.

e.
Maternity leave

What did the report say?

Although domestic workers officially enjoy the full protection of the law, pregnancy results in direct job losses. Employers are inconsistent in complying with the law. Maternity leave granted varies from two to four months. Domestic workers are often required to arrange for replacement labour.  However, the majority of domestic workers were comfortable with this arrangement since it serves as a means of securing their jobs.  

There was consensus that the present provisions of the Basic Conditions of Employment Act, 1997 are appropriate and sufficient.  The extension of the Unemployment Insurance Act to domestic workers is currently under discussion. If this happens, it may provide for the payment of maternity benefits.    

What did the representations say?

Submissions were in favour of the BCEA provisions, however the sectoral determination should clearly stipulate that it is an unpaid period.  Furthermore, efforts should be made to speed up the inclusion of domestic workers under UIF.

Views of the ECC 

The maternity leave provisions as contained in the BCEA should be adopted.  It is not necessary to stipulate that maternity leave is unpaid. It might create the impression that employers are compelled not to remunerate domestic workers for maternity leave even though they might wish to do so. 

Recommendation

The following are recommended pertaining to maternity leave and protection of an employee before and after the birth of the child.

(a)
An employee is entitled to at least four consecutive months maternity leave.

(b)
An employee may commence maternity leave at any time from four weeks before the expected date of birth, unless otherwise agreed or on a date from which a medical practitioner or a midwife certifies that it is necessary for the employee's health or that of her unborn child.

(c) 
No employee may work for six weeks after the birth of her child, unless a medical practitioner or midwife certifies that she is fit to do so.

(d)
An employee who has a miscarriage during the third semester of pregnancy or bears a stillborn child is entitled to maternity leave for six weeks after the miscarriage or stillbirth, whether or not the employee had commenced maternity leave at the time of the miscarriage or stillbirth.

(e)
An employee must notify an employer in writing, unless the employee is unable to do so, of the date on which the employee intends to commence maternity leave and return to work after maternity leave.

(f)

Notification of an employee’s intention to go on maternity leave must be given at least four weeks before the employee intends to commence maternity leave or as soon as is reasonably practicable to do so.

(g)
No employer may require or permit a pregnant employee or an employee who is nursing her child during the first six month of employment to perform work that is hazardous to her health or the health of the child.

2.3
Termination of employment

a.
Notice periods

What did the report say?

The Basic Conditions of Employment Act, 1997, prescribes a four-week notice period for both employers and employees. Notice must be in writing unless the employee is illiterate.  Employers may pay in lieu of notice and services may be terminated immediately for a reason recognized by law as sufficient.  Live-in domestic workers are allowed to remain on the premises for one month or for a longer period, until the contract of employment could lawfully be terminated.  

What did the representations say?

Employers pleaded for a shorter (1 week) notice period for domestic workers who work for three days and less per week.  The suggested code of good practice to manage termination and dismissals was welcomed. Probationary period should be monitored as not to promote the casualisation and downgrading of domestic work.

Views of the ECC

Alignment with BCEA is advised.

Recommendation

The following is recommendations, in line with the BCEA for termination of employment:

(a)
An employer or an employee, who desires to terminate the contract of employment, shall give four weeks notice in writing, except when it is given by an illiterate employee.
(b)
No agreement may require or permit an employee to give a period of notice longer than that required of the employer.

(c)
An employee may terminate the contract without notice by paying the employee in lieu of such notice, provided that this shall not affect the right of an employer or an employee to terminate the contract without notice for any cause recognised by law as sufficient.

(d)
Notice shall be given on any working day, provided that the period of notice neither shall run concurrently with, nor shall notice be given during an employee's absence on leave, or sick leave.

(e)
If the employer of an employee who resides in accommodation that is situated on the premises of the employer, or that is supplied by the employer, terminates the contract of employment of that employee before the date on which the employer was entitled to do so or when the employer pay in lieu of notice, the employer is required to provide the employee with accommodation for a period of one month, or if it is a longer period, until the contract of employment could have been terminated lawfully.

(f)
If an employee elects to remain in accommodation after the employer has terminated the employee’s contract of employment by way of payment in lieu of notice the employer and employee may agree to deduct money for the accommodation.

b.
Severance pay

What did the report say?

Several countries provide for the payment of severance pay and South Africa is no exception.  It was established during the hearings that employers and domestic workers are ignorant as to what severance pay entails and under which circumstances it should be paid.  Domestic workers felt that the amount prescribed should be at least two weeks’ pay for each completed year service instead of the present one-week’s pay.  

The conditions in this respect as reflected in the Basic Conditions of Employment Act, 1997, are sufficient and appropriate.  The above mentioned code of good practice could also regulate matters such as what constitute a claim for severance pay i.e. when the contract of employment is terminated when the employer moves to other premises, or the job content changes, etc.

What did the representations say?

Domestic workers suggested that severance pay be paid in all instances of dismissals.

Views of the ECC

Alignment with BCEA is recommended.

Recommendation

The following in respect of severance pay is recommended:

(a)
An employer must pay an employee who is dismissed for reasons based on the employer’s operational requirements, severance pay equal to at least one week’s remuneration for each completed year of continuous service with that employer, calculated in accordance with relevant clauses, which deals with calculation of wages.

(b)
An employee who unreasonably refuses to accept the employer’s offer of alternative employment with that employer or any other employer is not entitled to severance pay.

(c)
The payment of severance pay in compliance with this clause does not affect an employee’s right to any other amount payable according to law.

(d)
If there is a dispute only about the entitlement to severance pay in terms of this section, the employee may refer the dispute in writing to the CCMA.

2.4
Administrative obligations

What did the report say?

The sectoral determination should provide for the full range of administrative obligations as contained in the Basic Conditions of Employment Act, 1997.  The Determination could provide standardised forms to assist the employers.  However, employers should have the option not to complete an attendance register if written agreements have been concluded pertaining work related to overtime, night work, Sundays and public holidays.

What did the representations say?

It confirmed the need for pay slips.  One employer indicated that it would be costly.  Domestic workers are not aware of their rights and the lack of enforcement and contracts are a concern.

Views of the ECC

Cognizance has been taken of the hassle factor, the fact that many domestic workers might not be able to read or write and that employers might not always be at home to monitor hours of work. However, the Commission is of the view that a change in the mindset of employers is required in dealing with administrative obligations.  Domestic workers are employees in the full sense of the word and should be treated as such. It was felt that domestic workers irrespective of their literacy levels have a sense of time. Employers should therefore be issued with pay slips or wage envelopes. Attendance registers should be kept to prevent disputes around ordinary hours of work. Keeping an attendance register will contribute toward improved monitoring and enforcement.  Attendance registers should be developed for the sector that takes the mentioned barriers in to consideration.

Recommendation

The following is recommended pertaining to the administrative obligations.

(a)
An employer must give an employee a pay slip or wage envelope on each payday that contains the following information:

(i) the employer's name and address;.

(ii) the employee's name;.

(iii) the employee’s occupation;.

(iv) the period for which payment is made;.

(v) the amount and purpose of any deductions made from the remuneration;.

(vi) the nett amount paid to the employee;.

(vii) if relevant to the calculation of that employee’s remuneration –

· the employee’s rate of remuneration and overtime rate;

· the employee’s allowance rate;.

· the number of ordinary hours worked by the employee.

· the number of overtime hours worked by the employee;and.

· the number of hours worked by the employee on a Sunday or a public holiday during that period.

(b)
 Such envelope or container on which these particulars are recorded or such statement shall become the property of the employee: Provided that-

(c)The amount due to the employee may be paid into the employee’s nominated building society or bank account, by manual or electronic funds transfer, by the employer, who shall, however, hand to the employee the aforementioned statement.

(d)
An employer must keep an attendance register, which indicates the hours of work, overtime, night work, work on a Sunday and Public Holiday unless an agreement regarding the issues mentioned has been concluded.

(e)
On termination of employment an employee is entitled to a certificate of service stating:

· the employee’s full name;.

· the name and address of the employer;.

· a description of any sectoral employment standard by which the employer’s business is covered;.

· the date of commencement and date of termination of employment;.

· the title of the job or a brief description of the work for which the employee was employed at date of termination;.

· the remuneration at date of termination; and.

· if the employee so requests, the reason for termination of employment.

2.5    Deductions

What did the report say?

Due to the nature of the work it is highly possible that glasses, crockery and other items could break or garments that needed ironing are burnt. Penalising workers who have to operate in such a high-risk environment would be inappropriate.  Therefore no allowance should be made for deductions due to damages.  Domestic workers and employers agreed that this provision in the Act is difficult to apply. If instances of malicious damages occur employers would be able to address the matter through the mechanisms provided for in the Labour Relations Act.

Employers were not aware of the fact that domestic workers are supposed to pay back loans at the rate which does not exceed one-quarter of the employee’s remuneration.  Some would deduct the total amount owed on the next payday, whilst others would eventually write the loan off due to humanitarian reasons.  Written agreements are seldom concluded.

Wage levels are low and deductions for whatever reason should be set at a lower rate.  

What did the representations say?

Two opposing views were submitted.  Employers said that the provision regarding deductions for damages should stay in a determination whilst domestic workers argued for it to be removed.

Views of the ECC

The Departmental report is supported in that no penalties should be paid for damages, which occur during the course of a domestic worker’s duties.  The Labour Relations Act provides sufficient recourse in stances of malicious damages.

Domestic workers earn low wages and a deduction of 25% for loans and other repayments is unproportionately high and should be reduced to 10% of the wage until the loan is paid back.

Recommendation

The following is recommended pertaining to deductions and other acts concerning remuneration:


(a)
Unless an employee agrees in writing, an employer may not make any deductions from an employee’s remuneration other than for provident or pension fund, trade union subscriptions or debt specified in the agreement.

(b)
Deductions for debt should not exceed more than one-tenth of the total amount of the wage until the amount is settled.


(c)
An employee may agree in writing to deductions, which the employer has paid or undertaken to pay to any banking institution, building society, insurance business, registered financial institution or local council, in respect of a payment on a loan granted to such an employee to acquire a dwelling.
(d) 
The employer may deduct monies from the employee’s wages if the deduction is required or permitted in terms of a law, collective agreement, and court order or arbitration award.

(e)
An employer may not require or permit an employee to repay any remuneration except for overpayments previously made by the employer resulting from an error in calculating the employee’s remuneration or acknowledged receipt of an amount greater than the remuneration actually received.

2.6
Contracts of employment and written particulars
What did the report say?

Information gathered from the hearings showed that a small number of employers enter into a contract of employment or issue (?) written particulars of employment.  It is not clear whether non-compliance is mainly due to ignorance of the law or the hassle factor.  There was also confusion as to what the law requires i.e. a contract of employment or written particulars as well as what the difference between the two are.  Employers alleged that domestic workers do not want to sign the contract of employment. In fact some workers allegedly felt offended. Where contracts have been concluded, domestic workers complained that they are not provided with copies of the contract.    

Domestic workers across the board indicated that they would like to have a contract of employment.  A common reason given was that the contract could assist in determining the parameters of their work and create opportunities to dispute unfair requests regarding their work. For instance, domestic workers complained that they are required to look after the welfare of guests who visit the household without additional remuneration.  There is usually no arrangement regarding the worker’s responsibilities towards guests or her entitlement to some form of remuneration for the additional workload that it brings.  This causes conflict and employers are not always approachable to discuss concerns in this respect.  It would give the domestic worker a basis from where he or she could dispute such “unfair” request.

It is clear that the sectoral determination should provide for at least the issuing of written particulars of employment.  

What did the representations say?

Some reference was made to the need for formalizing the relationship either through contracts or appointment letters.  Pro forma contracts should be included in the sectoral determination. 

Views of the ECC

Every effort should be made to encourage the signing of contracts or issuing of written particulars of employment.  Proforma contracts should be contained in the new sectoral determination.

Recommendation

The following is recommended pertaining to written particulars of employment:

(a)
An employer must supply an employee, when the employee commences employment, with the following particulars in writing—

· the full name and address of the employer;.

· the full name and address of the employee;.

· the place of work, and, where the employee is required or permitted to work at various places, an indication of this;

· the date on which the employment began;.

·  the employee’s ordinary hours of work and days of work;.

· the employee’s wage or the rate and method of calculating wages;.

· the rate of pay for overtime work or method of remunerating overtime;.

·  any other cash payments that the employee is entitled to;.

· how frequently remuneration will be paid;.

· any deductions to be made from the employee’s remuneration;.

·  the leave to which the employee is entitled; and

·  the period of notice required to terminate employment, or if employment is for a specified period, the date when employment is to terminate.;

2.7.
Accommodation
What did the report say?

The Basic Conditions of Employment Act, 1997, only refers to accommodation when the services of an employee is terminated.  The Act stipulates that an employee has the right to stay on the premises for a period of one month after the termination of the contract of employment.  There is no reference to the nature of the accommodation or any standards that should be complied with.

Domestic workers who participated in the hearings did not complain so much about the accommodation arrangements per se.  Domestic workers were, however, very unhappy with the fact that they live isolated lives.  Employers are reluctant to allow friends and family members to visit or sleepover.  They have little privacy. 

The provision of accommodation is closely related to the payment in kind issue.  According to OHS 1997 data 27% of the employers reported providing free accommodation to domestic workers.  They valued accommodation the highest of the payment in kind expense, with a monthly mean of R294, 00 and a median of R200, 00.

Although many domestic workers may not pay directly for accommodation, employers often pay lower salaries if “free” accommodation is provided.  Employers pay rates and taxes as well as water and electricity for all accommodation.  It would therefore not be “unreasonable” to expect some compensation from domestic workers in lieu of accommodation. However, the quality of the accommodation should be taken into consideration. 

In some instances domestic workers provide a free service to employers in exchange for accommodation. This practice could lead to exploitation but total prohibition might prevent domestic workers from finding much needed accommodation. Therefore it is suggested that no domestic worker should be allowed to render a free service of more than 10 hours per week in exchange for accommodation. 

What did the representations say?

This was a highly debated issue.  Employers were supporting it, but question whether it would apply to the present relationship.  Other submissions stated that the 25% deduction for accommodation is unfair because in most cases domestic workers are required to live on the premises as part of their conditions of employment.  Allowing a deduction ignores the inconvenience to domestic workers and the convenience of employers, of workers living in.  In fact employers should be charged a premium.  It also places a downward pressure on the already low minimums. This provision should only apply to new contracts of employment. 25% deductions seem disproportionately high given the low wages.  Other submissions argued for the same rights that private tenants have in terms of other laws.

Views of the ECC

The Commission agrees that a 25% deduction is disproportionately high.  Poor people do not spend such a high percentage of their earning on housing should they live elsewhere. The proposed percentage spend on housing is closer to 10% of the minimum wage and should thus be lowered accordingly.  The deduction should only apply if the standards of the accommodation are met.

It is felt that the BCEA could not regulate other tenancy arrangements where domestic workers agree to work for a person in exchange for accommodation.  

Recommendation

The following is recommended pertaining to accommodation:

(a)
An employer may deduct an amount of not more than 10% of the wage in lieu of accommodation provided that the following conditions are met:

· the room must be weatherproof and generally kept in a good condition;

· the room must have at least one window and door, which can be locked; and

· the room must be fitted with a toilet and bath or shower if the domestic worker does not have access to another bathroom.

2.8
 Other Allowances

What did the report say?

Domestic workers complained that they are required to accompany employers on holiday.  When they arrive at their destination they are required to cook and clean for several families without additional compensation. They would like to get additional compensation in these instances to allow them to contact their families or have some spending money.  This was however not necessarily the rule.  An agreement between the parties regarding the payment of subsistence and travel allowances would be sufficient.

The payment of transport allowance varies.  The payment of allowances was more a trend in larger cities and towns such as Bloemfontein and East London. Where the townships are within walking distance few incidences of payment were reported. Transport allowances are not taken into consideration in the calculation of wages and are paid either on a daily or weekly basis. Live-in domestic workers complained that they found it difficult to save transport money if their homes are in other provinces. They are therefore in a disadvantaged position.  The payment of a transport allowance would allow them to go home more often.  Prescribing a transport allowance could put downwards pressure on the minimum wage and it is suggested that the sectoral determination does not prescribe such payments.

Some employers pay bonuses at the end of each year but there is no consistency in this respect.  If the relationship is good the domestic worker will have the benefit of a cash bonus plus food parcels.  If not, no benefits are given.  It also depends on the income of the household whether bonuses are paid or not. This was a very sensitive issue for employers and they felt that a compulsory bonus would not be appropriate since it is difficult to determine beforehand if such an expenditure would be affordable at the time or not.  Compulsory bonuses would put unnecessary pressure on household budgets and it is suggested agreements in this respect should be left to the parties concerned. 

What did the representations say?

Submissions favour the development of a code of good practice to manage transport allowances.

Views of the ECC

The Commission agrees that regulating transport, subsistence and travel allowances as well as bonus would apply a downward pressure on minimum wages.  A code of good practice would not necessarily provide clarity on the issue.  The payment of allowances, other than the standby allowance, should be left to the parties to agree on.

Recommendation


It is recommended that the sectoral determination does not prescribe allowances pertaining to subsistence and travel, transport or bonuses.  A code of good practice could be developed to regulate the payment of allowances indicated above.

2.9.
Social security 

What did the report say?

Three issues were discussed at hearings in this respect, namely, unemployment insurance, compensation for injuries on duty and occupational diseases and the possible establishment of a provident fund for domestic workers.

Domestic workers are currently excluded from the Unemployment Insurance Act and Compensation for Occupational Injuries and Diseases Act. This leaves them unprotected during periods of unemployment and when injuries on duty occur.  Two particular injury risks identified by COSATU were dog bites and injuries related to the use of electrical equipment.    

Participants at the hearings responded positively to the proposed inclusion of domestic workers under the Unemployment Insurance Act and the Compensation for Occupational Injuries and Diseases Act. Employers were concerned about the administration and collection of monies in this respect.

Domestic workers across the board supported the establishment of a national provident fund.  They were prepared to spend up to R50 per month if need be as a contribution to such a fund. They were generally concerned that they would not have any money for retirement and felt that government should intervene. In fact, some domestic workers indicated that establishing a provident fund is even more urgent than setting a minimum wage.  Employers on the other hand resisted this notion to the extent that they felt such a requirement is not compulsory at their own workplace so why should it be for domestic workers.  They felt it would incur additional costs that could have gone to higher wages.  They were also worried about the enforcement and administration of such a fund.

The Unemployment Insurance Fund is presently busy with an investigation regarding the extension of benefits to the domestic worker sector.  

It is recommended that the process of establishing a provident fund be taken forward through that forum. 
What did the representations say?

A full range of social security benefits should be available to domestic workers.  UIF and COIDA coverage should be extended to the sector and a state regulated retirement fund should be established.

Views of the ECC

Given the fact that domestic workers comprise one of the most vulnerable and poorly paid sectors, performing work of low economic value with limited social recognition interventions to provide social security would be essential.  Although unemployment insurance and compensation for injuries on duty and occupational diseases will provide protection during periods of unemployment it does not address retirement needs.

It is therefore recommended that the Department of Labour commence with the establishment of a provident fund for the sector as soon as possible.  

Recommendation

The Department of Labour should start the process required to establish a provident fund for the domestic worker sector.

2.11
Code of good practice

What did the report say?

The report proposed the development of two codes of good practices, namely, one that could provide guidance in relation to issues such as types of employment contracts and probation periods and the  secondly, which regulates the payment of allowances.

What did the representations say?

No comments were received on the proposed codes of good practices.  However, the inclusion of a probation period was highly criticized by workers.

View of the ECC

A code of good practice re-enforces what the laws says.  It is a useful companion, which sets out the scope for people to work progressively.  It does not replace the law but provide crucial examples for best practices within the work place.  In this instance the first priority should be for employers and domestic workers to understand the content of the sectoral determination. The development of codes should not be the priority.  

In order to deal with uncertainties around termination of employment, it is advised that the proforma contract of employment or written particulars of employment contains a section that provides information around procedural and substantive fairness as provided for in the Labour Relations Act.

Recommendation by the ECC

The development of codes of good practices on termination of employment and allowance is not a priority.  The focus should be on awareness raising and education of the present conditions of employment and minimum wages.

2.12     Defining the sector

What did the report say?

The International Labour Organisation (ILO) defines the domestic worker sector as:

 “[a] wage-earner working in a [private] household, under whatever method and period of remuneration, who may be employed by one or by several employers who receive no pecuniary gain from this work.”

The definition focuses on four elements, namely:

· The type of activities carried out by the worker;

· The workplace;

· Absence of pecuniary gain by the employer; and

· Remuneration.

The BCEA defines a domestic worker as an employee who performs domestic work in the home of his or her employer and includes -

(b) a gardener;

(c) a person employed by a household as driver of a motor vehicle;and

(d) a person who takes care of children, the aged, the sick, the frail or the disabled, but does not include a farm worker.

What did the representations say?

No mention was made of the definition.

View of the ECC

The BCEA definition is favoured. The Commission agrees that the BCEA definition sufficiently defines a domestic worker, his or her duties as well as the workplace where those duties should be executed.  Domestic workers on a farm should be excluded since farm workers will be covered by a separate wage regulatory measure.  It would be impractical to apply different laws on one farm.

Recommendation

It is recommended that the BCEA definition be adopted.

2.13
Enforcement of the sectoral determination

What did the report say?

The report did not address the issue of enforcement.

What did the representations say?

A number of submissions pointed out the Departmental report failed to address the question around enforcement of the sectoral determination.  The submissions stated that there is a need to create an effective environment that would be favourable for enforcement.  Although the report refers to some instance of goodwill, relying on it as a solution for voluntary compliance will be inadequate.

Views of the ECC

The Commission agree with the views reflected in the representations that an effective environment should be created that is favourable for enforcement. The Departmental enforcement strategies should be reviewed and adapted if need be to encourage voluntary  compliance.  Awareness raising and education would also assist in this respect.

Recommendation

It is recommended that the Department of Labour review its enforcement policy to ensure that compliance is achieved.  The implementation of a comprehensive communication strategy should be developed to raise awareness about the new sectoral determination.

2.14
Establishment of a state regulated agency

What did the report say?

No mention was made of the establishment of such agencies.

What did the representations say?

COSATU argues for the establishment of a state regulated employment agency.  This agency would ensure that all domestic workers register with it, and that employers would only be able to hire domestic workers through this agency.  The more organised and open hiring procedures through such a central agency would improve the efficient matching of employers’ and employees’ needs and skills, and assist in regularizing employment contracts.  It is believed that the establishment of such an agency would provide the institutional framework for monitoring and enforcement of a minimum wage and effective working conditions for workers.

Views of the ECC

The establishment of a state regulated employment agency is not a foreign concept.  In fact such a system existed in the past even though it served a different purpose, namely to control the movement of people.  

The Commission support measures that would lead to the sector being organised.  Formalising the sector should however not be seen as a once off event but a process. Various initiatives are underway that could provide good insights into the barriers which hamper the formalisation of the sector, such as single employment relationship, large number of employees, lack of administrative systems to collect contributions for UIF, SETAs and Compensation Fund, etc.  The COSATU representation suggests the establishment of the agency as a solution in addressing the need for formalisation of the sector. The Commission on the other hand is of the view that the formalisation of the sector is a process that should be approached step by step.  The initiatives around the establishment of a social security safety net as well as SETA intervention will provide a much clearer picture of the sectoral needs.

Recommendation

The establishment of a state regulated agency is premature and should be considered once other processes around the formalisation of the sector have been completed.

CHAPTER THREE

3.
DISCUSSION ON THE SCOPE AND DEMARCATION OF THE DOMESTIC WORKER SECTOR

Two issues will be addressed in this section, namely the scope of the sectoral determination and the demarcation of the sector.

3.1
Scope of the sectoral determination

What did the report say?

The Department of Labour indicated that it is their intention to protect all categories of domestic workers, including those employed by employment agencies and those who operate as independent contracts but deserve protection as workers.

What did the representations say?

The majority of submissions acknowledged the need for the regulation of the domestic worker sector through a sectoral determination.  They are also in support of the proposal by the Department of Labour to extend the scope of the sectoral determination to every person that is employed in the domestic workers sector. 
Views of the ECC

Evidence suggests that employers are using various forms of atypical employment such as subcontracting in order to opt out of the employer/employee relationship.  The proposed amendments to the BCEA should be sufficient to deal with the independent contractor issue.  However, if necessary section 83 of the BCEA should be applied to deem any person employed as a domestic worker, to be entitled to the protection afforded by the new sectoral determination. 

Recommendation

The new Sectoral Determination should cover every employer and employee in the domestic workers sector.  Section 83 of the BCEA should be enacted to deem all persons engaged in domestic work as domestic workers.

3.2
Demarcation of the sector

What did the report say?

The report suggested a demarcation in terms of municipal boundaries.  It was recommended that the sector should be demarcated in three areas representing urban, urban-rural and rural division, and that different minimum wages be set for each type of area.

What did the representations say?

Proposals received in this respect can be classified into two categories, namely, those who support and those who do not support the proposed demarcation of the sector.

Inputs in favour of a demarcation based on geographical boundaries were conditional in that they said that follow-up research would be required to address the large element of income inequality among employers 

Inputs against the proposed demarcation mainly centered around three issues, namely the method that was used to classify towns, non-consideration of other factors that could influence affordability such as unemployment, standard of living, etc., and that location should not be a deciding factor. Each of these is considered in turn.

Method 
When the National Demarcation Board determined the new municipal boundaries, it attempted to group rural, urban-rural and urban towns together to ensure that these towns complement each other in one way or another so as to be able to survive economically.  Wealthier towns are thus supporting poorer ones.  It would mean that households in a small “dorpie” like Van Standensrust (which consists of a station and a few railway houses) will have to pay the same minimum wage as Bloemfontein. The submissions argued that the poorer towns and villages have limited financial development prospects and few job opportunities, which would make the payment of higher wage rates unjustifiable.  

Other factors

Concerned stakeholders demanded that the ECC and the Department of Labour should carefully revisit the demarcations and seek another justified way of coming up with demarcations acceptable to all. Stakeholders expressed concern that, as the report stands now, it seems as if no in-depth research was conducted to consider issues such as the economic differences, financial developments, job opportunities, unemployment rates, living standards and income levels of employers in different towns and provinces.

Submissions argued that all workers having the same needs to provide food, clothing, housing, etc. for themselves and their families? And goods are costing the same everywhere.

Location

The proposals broadly stated that there should be equal pay for equal work, that the location of the employment should not be a deciding factor and that urban location should not be an indication as to the economic power or ability to pay minimum wages of the residents of a particular area.  

It is submitted that the setting of the minimum wage should transcend the existing geographic disparities and avoid a dual labour market system.  However, the need for a transition period to achieve this was also acknowledged.

Views of the ECC

In an effort to address the concerns raised in the representations of the public the National Demarcation Board (NDB) was requested to revisit the approach followed in the report on demarcating the sector. The use of average household income in a particular geographical area was explored as the basis for determining minimum wages for domestic workers. This was considered necessary, as the simple urban/rural distinction proposed in the report is not an accurate reflection of either overall living standards or affordability. This is especially the case in the more urbanised municipalities where the within-area income gaps are greater.

The NDB used Census 1996 data to determine the average household income in a particular municipality.  After aggregating the data, and determining the average household income per municipality, the municipalities were distributed into three bands according to the following income brackets:

A – greater than R24000

B – between R18000 and R24000

C – less than R18000 

All district management areas were classified as Category C.

The process arriving at the three bands is arbitrary and any other combination could have been utilized.  The NDB are, however, confident that the approach  followed reflects a fair disaggregating.

In utilizing this disaggregation an analyses of the data revealed that 52% of the households in South Africa fall in municipalities that are in the Area A bracket, 12% in Area B and 36% in Area C.    The national breakdown is as follows:

	Category
	A
	B
	C
	Total
	% A
	% B
	% C

	Eastern Cape
	417263
	51004
	863949
	1332216
	31.3%
	3.8%
	64.9%

	Free State
	179090
	173733
	273576
	626399
	28.6%
	27.7%
	43.7%

	Gauteng
	2009028
	39786
	24005
	2072819
	96.9%
	1.9%
	1.2%

	KwaZulu-Natal
	877827
	140946
	642816
	1661589
	52.8%
	8.5%
	38.7%

	Mpumalanga
	90137
	210819
	361165
	662121
	13.6%
	31.8%
	54.5%

	North West
	29121
	251934
	328486
	609541
	4.8%
	41.3%
	53.9%

	Northern Cape
	84688
	58118
	58131
	200937
	42.1%
	28.9%
	28.9%

	Northern Province
	 
	153768
	765190
	918958
	 
	16.7%
	83.3%

	Western Cape
	946472
	31881
	7115
	985468
	96.0%
	3.2%
	0.7%

	Total
	4633626
	1111989
	3324433
	9070048
	51.1%
	12.3%
	36.7%


The ECC agrees with the position that a single national minimum wage for the domestic worker sector should be the ultimate goal.  However, that is something that should be achieved in time. In achieving this goal the ECC recommends that the three areas be reduced to two areas for the following reasons:

· Since Area B represents only 12% of the samples of the household and the gap between B and C is relatively small.

· The high wage differential between A and C could not be morally justified.

The diminishing of the urban-rural wage gap should be considered when the minimum wages are reviewed.  This review has to be conducted within three years after the promulgation. of the Sectoral Determination.   

Recommendation

It is recommended that the domestic workers sector be demarcated into two areas, namely Area A which will consist of households that earn R24 0000 per annum.  The progressive diminishing of the urban-rural wage gap should be considered when the minimum wages are reviewed in three years time. 

	AREA A

	Bergrivier Local Municipality, Breederivier Local Municipality, Buffalo City Local Municipality, Cape Agulhas Local Municipality, Cederberg Local Municipality, City of Cape Town, City of Johannesburg Metropolitan Municipality, City of Tshwane Metropolitan Municipality, Drakenstein Local Municipality, Ekurhulen Metropolitan Municipality, Emalahleni Local Municipality, Emfuleni Local Municipality, Ethekwini Metropolitan Unicity, Gamagara Local Municipality, George Local Municipality, Hibiscus Coast Local Municipality, Karoo Hoogland Local Municipality, Kgatelopele Local Municipality, Khara Hais Local Municipality, Knysna Local Municipality, Kungwini Local Municipality, Kouga Local Municipality, Langeberg Local Municipality, Lesedi Local Municipality,  Makana Local Municipality, Mangaung Local Municipality, Matzikama Local Municipality, Metsimaholo Local Municipality, Middelburg Local Municipality, Midvaal Local Municipality, Mngeni Local Municipality, Mogale Local Municipality, Mosselbaai Local Municipality, Msunduzi Local Municipality, Mtubatu Local Municipality, Nama Khoi Local Municipality, Nelson Mandela, Nokeng tsa Taemane Local Municipality, Oudtshoorn Local Municipality, Overstrand Local Municipality, Plettenbergbaai Local Municipality, Potchefstroom Local Municipality, Randfontein Local Municipality, Richtersveld Local Municipality, Saldanha Bay Local Municipality, Sol Plaatjie Local Municipality, Stellenbosch Local Municipality, Swartland Local Municipality, Swellendam Local Municipality, Theewaterskloof Local Municipality, Umdoni Local Municipality, uMhlathuze Local Municipality and Witzenberg Local Municipality.

	AREA B

	Rest of South Africa




CHAPTER FOUR

4.
DISCUSSION ON THE MINIMUM WAGES FOR THE DOMESTIC WORKERS SECTOR

Setting a minimum wage for the domestic worker sector is in any event not an easy task.  In an effort to take an informed decision on the appropriate levels we have considered the findings of the report and submissions made by the role players.  In addition we have commissioned additional research around the following issues:

· Dealing with domestic workers on commercial farms;

· An inflationary adjustment to the minima set; and

· Examining more closely the idea of higher hourly rates for non-full-time domestic workers.

The nature and findings of the research will be discussed later in the chapter .

What did the report say?

The report made a number of recommendations that dealt with:

· Actual wage rates;

· Method of payment;

·  Guaranteed minimum rates;

· Increases;

· Payment in Kind; and

· Phasing in of the sectoral determination.

Wages

Rate for urban areas:

R3,07 per hour or R600 per month

Rate for urban rural areas:
R2,56 per hour or R500 per month

Rate for rural areas:

R2,05 per hour or R400 per month

Method of payment

Domestic workers should be paid according to the number of hours worked. Guaranteed minimum rates

Since the wages of domestic workers are calculated on an hourly basis, wage levels will fluctuate depending on the number of hours worked per day, week or month.  A proviso should be included to ensure that domestic workers are paid a guaranteed minimum.

Increases

Wages should be prescribed for at least three years with an annual increase of 7% per year in the second and third year of application.

Payment in Kind

It was recommended that no deductions should be allowed, except in respect of accommodation as discussed.

Phasing in of the sectoral determination

Present wage levels are significantly lower than the proposed minimums.  It is therefore necessary to allow for a phasing in period of the sectoral determination.  No employers should be required to pay the minimum wages for the first three months after promulgation.

What did the representations say?

As already indicated the representations received in this respect can be grouped in the following categories:

· Proposals indicating that the wages are too high;

· Proposals indicating that the wages are too low;.

· Proposals indicating that the wages are fair; and.

· Proposals on tax incentives. 

Submissions indicating that the wages are too high

The submissions dealt with a number of issues, namely pensioners and minimum wages, the suggested wage increases, other ways to determine wage levels and payment in kind.

The main request received from pensioners is that they should be excluded from paying the minimum wages or that a special more “favourable” wage be set for them. The reason given for this suggestion is that pensioners who depend on the government grant of R570 per month can hardly survive on this money. Some have to rely on domestic workers for various reasons.  Paying R600 will not be possible.

Submissions objected to the 7% annual increase on the grounds that it is unaffordable given that the government refuses to give such increase to its own employees, let alone to pensioners. In this respect, it is noted that the Minister of Finance, in presenting the last national budget, undertook to ensure that grants keep pace with inflation in future years.

Submissions suggested that certain criteria should be used when determining wages such as qualification and skills. They felt that failure to take these into consideration is unfair on both employers and employees.  It was thus recommended that the ECC should look at determining wages based on qualifications and job descriptions.  

The submissions argued that the majority of domestic workers are their own supervisors and are thus at liberty to do as they like because their employers are workers themselves and therefore are away from the house for most of the  day.  The main concerns are that domestic workers regulate their own working time and job descriptions.  It is not clear how this argument supports the request to determine minimum wages in a different way than suggested.

It was also  raised  that, if the ECC do not include payment in kind in the proposed minimum wages, many employers would be left with no option but to cut down on extras such as food, clothes, transport fees and medical assistance that are normally given free of charge to domestic workers. Even worse, submissions suggested that employers would dismiss their domestic workers, which will result in more job losses.

Submissions which indicated that the minimum wages are too low
Out of the 46 submissions received in this category, that majority was from the domestic workers and their organizations.  However, a few submissions were also received from employers who were already paying above the proposed minimum wages and had serious concerns as to why the Department has come up with such low wages. They argued that these couldn’t be referred to as wages that will alleviate poverty or better the lives of domestic workers.

The domestic workers and other stakeholders concerned emphasized that the proposed wages are far too low to compensate for the essential services rendered by domestic workers to their employers. Domestic workers from areas such as Sandton expressed the opinion that the wages are a disgrace because they are already earning above the proposed minimum wages. They therefore requested that the Department revisit the proposed tariffs.  

Still on the issue of the value of service, it was suggested that the wage proposals do very little to improve the social recognition of domestic work. Many submissions also highlighted that the current proposals are not in line with the demands or needs of domestic workers. They said it seemed as if there was no effort made by the Department of Labour with regard to the upliftment of the material conditions of the most underpaid and exploited sector in the community in as far as their wages are concerned.  

Submissions argued against the wage differentials because, according to them, the cost of living is the same throughout the country and the work performed by domestic workers in rural and urban areas is the same and should be paid equally. They are against the assertion that employers in rural areas are generally poorer, which accordingly justifies a differentiation in wages. They argue that this approach is unacceptable because the Department’s analysis seems to be only taking into account the employers’ differential wealth and not that of vulnerable domestic workers.

Submissions emphasized that the employer’s wealth or poverty should not determine the domestic worker’s income because the assumption that life in the rural areas is less expensive than in urban areas is not proven.  In fact, people in rural areas have more traveling expenses than those in urban areas since schools, shops, essential government services and so forth are usually far away.  The proposal for unequal minima is regarded as unconstitutional in terms of the equality clause and as an unfair form of discrimination.

Submission on proposed wages

The submissions from this group included a range of different proposals as to an acceptable level. The majority suggested that the minimum wages should at least range from R800 to R1 200 per month, with R10 per hour for day workers plus transport costs or R50 per day if working less than 4 hours per day.  The reasons given for the above proposals were mainly as follows:

· Domestic workers have been exploited for a very long time and they deserve recognition and a decent living wage; and

· Domestic workers, like all other human beings, have basic needs such as decent shelter, water and electricity and better education for their children, to mention a few.
Other Proposals contained in the submissions

Increases

Submissions argued that wage increases should be at least 10% plus full cost-of-living adjustments each year for three years.  Some suggested that increases could be negotiated on an annual basis with the unions.  Some submission stated that the 7% increase per year is a start but preferred an inflation indexed increment, with the possibility of an “inflation + X” formula. Alternatively the increase could be 7% or the rate of inflation which ever is the greater.

Payment methods

The payment of wages on an hourly basis is supported but it is felt that day workers should earn a higher daily rate than live-in domestic workers to provide for transport and other costs.

The reduction of hours where an employer cannot afford the minimum wage was welcomed.  However, in cases where employers could genuinely not afford an increase to meet the new minimum rates, the reduction in hours should not result in a reduction of take-home pay.  It should also be emphasized that it would be an unfair labour practice to unilaterally reduce hours of work and wages in any circumstance, but even more so if employers are already paying above the minimum rates.  It was suggested that dismissal of a domestic worker in order to avoid the protective legislation should be made a legal offence as an unfair labour practice or through other means.  Dismissal without exhausting the possibility of reduction of hours should also be made a legal offence as an unfair labour practice or through other means.   

Phasing in of the sectoral 

Submissions welcomed the proposal, however minimum wages should be phased in as soon as possible.  In fact it should come into effect immediately after promulgation of the determination.  Employers with genuine reasons for non-compliance could be allowed to apply for three months extension.

d.
Submissions on tax incentives for wages paid to domestic workers

All the submissions received under this category were from employers. Submissions expressed no problem with paying the proposed minimum wages for domestic workers. However; they recommended that there should be some tax incentives for doing so.  It was emphasized that if the tax laws could be amended to allow employers of domestic workers to get a tax rebate for wages paid, employers would have no objections to the institution of a minimum wage. They argued that this approach would also improve compliance with the sectoral determination.

The submission stressed that it is unfair not to allow ‘defenseless’ individual taxpayers to treat labour costs as an expense whilst businesses are allowed to do so. 
Views of the ECC

The Commission members were concerned about certain aspects of the Departmental recommendations, in particular the level of the recommended minimum wage. The concerns related to four broad points:

a)
The calculations from which the Departmental recommendations are derived are based on monthly amounts, while the proposal is to set wages on an hourly basis.  The calculations implicitly assume a 45-hour week whereas available evidence suggests that the majority of workers work a shorter week than this.  Workers are thus currently, in effect, earning a higher hourly wage than implied by the 45-hour assumption.

b)
The departmental calculations include earnings of domestic workers employed on commercial farms, whereas the agricultural determination rather than the domestic worker one will cover these workers.  This is important because the available evidence suggests that wages of domestic workers on commercial farms are lower than other domestic workers. Including them in the calculations will therefore bring down the mean and median values.

c)
The departmental report does not propose to set a higher hourly rate for those working less than a given number of hours per day, whereas this is the norm in other sectors where those who work on a more temporary or casual basis earn an hourly premium because of the uncertainty of the income.

d)
The data presented in the report relate to 2000, whereas the sectoral determination will only be applicable some time in 2002.

All four points suggested that the recommended minima might be too low. The following discussion suggests the extent of the amendments that might be necessary to address these issues.

Hourly vs. weekly calculations

Analysis based on the October household survey (OHS) of 1999, suggests that:

· 5% of domestic workers usually work 10 hours or less per week;

· 17% of domestic workers usually work 25 hours or less per week;

· 23% of domestic workers usually work 30 hours or less per week;

· 55% of domestic workers usually work 40 hours or less per week; 

· 68% of domestic workers usually work 45 hours or less per week; and 

· 83% of domestic workers usually work 55 hours or less per week.

Further calculations suggested that using the calculated hourly rate for each worker rather than assuming a 45-hour week for all (which the Departmental report effectively did), results in a 28% increase in the mean hourly rate (31% for rural and 27% for urban) and a 33% increase in the median hourly rate.

Lowering earnings of domestic workers on commercial farms

The Departmental report used OHS 1995 data to look at the potential effects of setting different minimum wages. The OHS data does not allow one to distinguish between domestic workers on commercial farms and domestic workers who are employed elsewhere. Calculations on the basis of data from Census 1996 do, however, provide insights into the extent of the downward pressure, which the earnings of domestic workers on commercial farms exert on the proposed minimum wage levels.

The table below shows the distribution of domestic workers across monthly income categories by location.  It shows that close on half (46%) of domestic workers in commercial farming earnings had an income of R200 per month or less, compared to 28% in other rural areas and 17% in urban areas.

Monthly income of domestic workers by location, 1996

	Monthly income
	Urban
	Rural: farms
	Rural: other
	Total

	None
	1
	2
	2
	2

	R1 - R200
	16
	47
	26
	33

	R201 – R500
	36
	36
	36
	36

	R501 – R1000
	27
	10
	21
	17

	R1001 - R1500
	11
	3
	9
	7

	R1501 plus
	4
	1
	3
	3

	Total
	100
	100
	100
	100


The Census data is available in terms of income brackets rather than exact figures. However, estimates of actual earnings figures can be derived for each of the income brackets using logarithmic means. If zero income values are included, this gives a mean income of R328 per month for domestic workers on commercial farms, R538 for domestic workers in other rural areas and R636 for domestic workers in urban areas. If zero values are excluded, the relevant means are R334, R549 and R643 per month. If domestic workers on commercial farms and domestic workers in other rural areas are grouped in one category, the mean value is R461 per month including zero values and R470 per month excluding zero values.

Overall, then, inclusion of domestic workers on commercial farms in the calculations will tend to deflate proposals for rural and overall minimum wages. The calculations suggest that the exclusion of workers on commercial farms from the Departmental report calculations would have resulted in a rural earnings figure about 17% higher. The overall mean earnings figure would have been about 6% higher.

One of the submissions pointed out that the wage gaps between rural/urban proposed wages are bigger than between the actual median wages.  In terms of differentials, the commission is of the view that, if differential wages are set, the lower minimum wage should be equal to at least 80% of the higher minimum wage.

Premium for shorter hours

In many types of work, ranging from temporary typing and secretarial work to high-level consultancy, those who are employed on a less regular basis tend to earn a higher per-period rate than those employed on a regular full-time basis. The premium is paid in recognition of the uncertainty of ongoing earnings. In the case of domestic workers, a higher premium would also go some way to covering the higher transport earnings ratio implied in work of shorter duration.

Examination of OHS 1995 data suggests that domestic workers do, in fact, already tend to earn a premium for shorter hours. The table below shows mean and median hourly wages for workers working less than 35 hours a week, those working 35-45 hours a week, and those working 45 or more hours per week. The Rand values have been adjusted to reflect 2000 prices.

   Mean and median hourly wages by hours of work

	   Hours worked
	Mean
	Median

	<35
	7.17
	4.52

	35-45
	3.73
	3.15

	45+
	2.74
	2.27

	Total
	3.98
	2.98


The table suggests that the premium for short hours is substantial. The Commission is of the opinion that the premium should not be so high as to discourage employment of short-term workers, but should be high enough to provide for the uncertainty and to cover some of the fixed cost to the worker of going to work.  It is suggested that the hourly rate of a part time workers should be 10% higher than that of a full time worker.

Determining the Part-Time Differential is again a judgment call. The 10% premium is lower than the currently understood statistics indicate. However, a higher premium is not recommended since a higher minima is proposed.

 

Inflation

The OHS data used in the Departmental report to calculate the proposed minimum wages relates to 1995. The figures were adjusted by inflation to arrive at 2000 figures. These figures were already outdated  in terms of inflation by the time the report was published.  The report envisages implementation with a grace period of three months before minimum wages become applicable. At best, the new minimum wages will thus be applicable some time in the second half of 2002, and will remain static for the following twelve months. The dramatic fall in the exchange rate of the Rand could be expected to result in a significant increase in the inflation rate in the near future. This prospect must be taken into consideration in recommending minimum wages levels.

Special dispensation for pensioners

The proposal to prescribe minimum wages on an hourly basis should provide sufficient flexibility for pensioners who can genuinely not afford services of a full time domestic worker.

Recommendation

Wages

It is recommended that different wages be prescribed for full time and part time domestic workers. A part time domestic worker should be defined as an employee who works for the same employer on not more than three days per week or not more than 27 hours per week. A full time worker is a worker who works for longer hours than the above-mentioned.

The Commission proposes that the minimum monthly wage for Area A be R800 rather than the R600 proposed in the report, to allow for both the hourly-monthly wage adjustment described above, and the effect of inflation. This represents an increase of 33% on the Departmental recommendation. The Commission recommends that the minimum monthly wage for Area B be R650 rather than the R500 or R400 proposed in the report, to allow for the hourly-monthly wage adjustment, the effect of inflation, and the exclusion of domestic workers on commercial farms. This represents a 62% increase on R400 and a 30% increase on R500. While the adjustment is large, it satisfies the Commission’s feeling that the minimum wage for Area B should be equal to at least 80% of the minimum wage for Area A. Further, part time workers should earn a premium of approximately 10% of the hourly wage prescribed for full time workers.
Rate for full time workers in urban areas:
R4.10 per hour (R800 per month for 45 hour week)

Rate for part time workers in urban areas:
R 4.51 per hour

Rate for full time workers in rural areas:
R3.33 per hour (R650 per month for 45 hour week)

Rate for part time workers in rural areas:
R3.66 per hour

Method of payment

The wages of domestic workers should be calculated on an hourly basis.

Guaranteed minimum rates

It is recommended that if a domestic worker works for less than four hours per day, he/she shall be deemed to have worked for four hours on that day and be paid for at least four hours.

Increases

Recommendation on increases on wages should be as follows:

Wages should be prescribed for a period of three years. The annual increase in minimum wages in the second and third years of application should be set at 8% per annum, or at the latest rate of inflation if the latter is two or more percentage points higher than the suggested 8%. Thus, if the inflation rate is higher than 10% or higher, the wage increase should be adjusted to match the latest prevailing rate of inflation.  The inflation rate to be used for this purpose is CPIX as reported by Statistics South Africa. The latest prevailing rate should be the most recently reported rate at a point six weeks before the new wages come into effect. This six-week period will allow for the Department of Labour to publish a notice in the Government Gazette to announce any changes in the percentage increase and resultant minima.

It is further recommended that the increases should apply across the board i.e. to both Area A and Area B minima.

Payment in kind

It is recommended that no deductions should be allowed in respect of payment in kind except for accommodation.

CHAPTER FIVE

5.
COMMENTS ON THE EVALUATION OF THE IMPACT OF THE SETTING OF MINIMUM WAGES ON ALLEVIATION OF POVERTY, JOB CREATION AND AFFORDABILITY 

What did the report say?

In evaluating the feasibility of setting a minimum wage for domestic workers the Department of Labour considered a number of factors, namely,

· The needs of the domestic workers and employers;

· The impact of minimum wages on poverty alleviation;

· The impact of minimum wages on employment creation; and

· The present wage levels as reported by domestic workers and employers.

During the last five years, there has been no apparent change in employment patterns for domestic workers despite the implementations of new labour laws.  This clearly points to the ongoing demand for domestic work.  However, in assessing the wage paid by employers it was established that it is generally low and that it is made up of a combination of cash and payment in kind.

Setting a minimum wage would not eradicate poverty but would greatly assist in improving the livelihood of domestic workers.

Rural domestic workers are more likely to be affected negatively should minimum wages be set at too high a level. Although the simulation exercises had some weaknesses, they suggest that job losses could occur. Setting an appropriately low minimum wage can minimize the number of job losses. Setting a minimum wage for domestic workers is therefore feasible and appropriate if location (urban-rural) differentials are taken into consideration in determining the levels.  

What did the representations say?

Many submissions testified to the low level of current wages for domestic work, and the inability of workers to meet the needs of themselves and their families. Many argued that the proposed minima would not adequately address the problem, as workers would still not have enough to meet their needs.

A submission received from an academic questioned the predicted impact of a minimum wage on poverty alleviation and disemployment.  The academic noted that the report does not sufficiently emphasize the very low base of current earnings, and that setting a low minimum will exert downward pressure on wages. The submission also argues that the level used as a poverty cut-off (R391) is very low. The submission acknowledged that the disemployment effect is crucial and thus agreed with the proposal on reducing hours as a way of minimizing the disemployment effect. However, it noted that the Department of Labour would have to ensure that legal sanctions were used to ensure reduction of hours without loss of pay.

Another submission submitted that the Departmental report failed to consider sufficiently the gender dimension to poverty and the proliferation of female-headed households in South Africa. The submission pointed out that an increase in a woman’s income is more likely to be used for collective consumption and collective needs than an increase in income received by men.  The submission argued that the bogeyman of disemployment had been allowed to assume too great a significance in setting the minima.

Views of the ECC

The Commission felt that the report’s simulation in respect of the disemployment effect needed to be treated with great caution. Firstly, the simulation uses an estimate of elasticity that is more conservative than some other estimates. Secondly, the estimate is based on the formal sector. Domestic work is part of the informal sector, where supply and demand forces could be different. Further, the fact that most domestic work involves a relationship between a single employer and single worker means that the supply curve is likely to be different from that for a multiple worker situation.

The Commission also felt uncomfortable with recommending a minimum wage below the level of the government’s old age pension and other social security grants. These grants are currently pegged at R620 per month.

The Commission noted that, at the time the report was written, inflation was at lower levels than can be expected for the coming years. In particular, the dramatic fall in the exchange rate of the Rand in late 2001 is expected to have a negative impact on inflation.
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