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EMPLOYMENT CONDITIONS COMMISSION

REPORT TO THE MINISTER OF LABOUR ON THE INVESTIGATION INTO THE CIVIL ENGINEERING SECTOR

1. INTRODUCTION

1.1. Background

   The Civil Engineering Industry is presently regulated by two sets of legislation, namely:

   a)  Wage Determination 480: Civil Engineering, South Africa published under the Government Notice no. 366 on the 13 March 1999; and 

   b)  Sectoral Determination no. 2: Civil Engineering Sector, South Africa published under the Government Notice no.1355 on the 12 November 1999.  

  The Wage determination 480 regulates conditions of employment whilst Sectoral Determination 2 prescribes minimum wages for the sector.

   The Employment Conditions Commission (ECC) recommended that further investigations into the sector be conducted so that the two Determinations should be consolidated.  The Sector will only have one law to refer to and the monitoring and enforcement thereof unequivocal.  The terms of reference of the investigation, which was completed in 1999, was limited and restricted the ECC to looking at wages for the sector.  

   The findings of the last investigation as contained in the Employment Conditions Commission report submitted on  remains relevant.   

(Annexure A: Previous report of the Employment Conditions Commission)

1.2. Terms of reference

The following terms of reference was published on 14 April 2000 in the government gazette 21070, No. R371:

             “ To investigate conditions of employment and rates of remuneration in the            Civil Engineering Sector of the Republic of South Africa”. 

                                                             (Annexure B: Terms of reference)

1.3. Methodology

A three-phased project framework was then developed for the investigation.

1.3.1 Phase one

The aim of the first phase was to organize the administrative aspects of the investigation and identify areas of focus.

Administration

Administrative aspects dealt with in this phase included:

· The publication of a notice in the government gazette as required by section 52(3) of the Basic Conditions of employment Act, 1997.

· Preliminary consultation with role players to set up a working relationship to plan the process, identify visiting points, access information, and make logistical arrangements.

· Obtaining copies of the collective agreements that have been struck in the industry by the unions and the employers’organisation. These agreements provided a good indication of the nature of the agreements struck, a rich resource of information on the industry and also the necessary scope of the sectoral determination.

            Identify key challenges

From existing knowledge of the sector, the Department could identify several issues that would need to be resolved in the process of the investigation.  These are outlined in the box below.

· Conditions of employment such as overtime rates, termination of employment, etc, had to be brought in line with the Basic Conditions of Employment Act of 1997.

· The inclusion of conditions such as those regulating inclement weather, that are not prescribed by the Basic Condition of Employment Act of 1997 as part of the sectoral determination.

· Setting of minimum wages over a three- year period.

Meetings with role players (SAFCEC, BCAWU and CAWU)
              The main role players in the sector are the South African Federation of Civil Engineering Contractors (SAFCEC), the Building and Construction Allied Workers Union (BCAWU) and the Construction Allied Workers Union (CAWU).  SAFCEC is the only employer’s organization registered for the sector and BCAWU and CAWU are the two major unions representing the majority of workers in the sector.  The parties mentioned have formed a collective bargaining unit, which is referred to, as the National Bargaining Forum. 

             
SAFCEC, BCAW and CAWU were ideally placed to provide insight into the industry and additional information required to inform the consultative process.  Therefore, the Employment Conditions Commission invited them to do a presentation on the key challenges.

SAFCEC utilized the opportunity and made a verbal presentation to the Employment Conditions Commission. The trade unions (BCAWU and CAWU) did not turn up for the presentation but submitted written representations. 

( Annexure C: Written representations.)

1.3.2 Phase 2

This involved a broader consultation process.

A draft Sectoral Determination including a wage schedule was sent to the role players to ensure structured and focused inputs.  Role players were invited to comment on conditions of employment that were to be brought in line with the new Basic Conditions of Employment Act (1997) and the proposed wage structure. 

Comments were received from SAFCEC, BCAWU and CAWU.  Other representations were received from the public during the commentary process. 

Three hearings were held.  A central hearing held in Pretoria covering the Gauteng province and the other two in the Free State and Kwa Zulu Natal. The Provincial Offices of the Department of Labour arranged these hearings.  

1.3.3 Phase three

During this phase, the Employment Conditions Commission considered the findings of the investigation.  This final report serves as the ECC’s recommendation to the Minister.

1.4. Structure of the report

Section 2 of this report outlines the current status of the Civil Engineering Industry.  Section 3 sets out the discussion of the findings of the investigation regarding key issues related to the Wage Determination no.480 and Sectoral Determination no.2.  Section 4 provides an evaluation by the ECC’s criteria and Section 5 contains the recommendations of the Employment Conditions Commission to the Minister.

2. STATUS OF THE INDUSTRY

The prospects of growth for the Civil Engineering Sector are directly linked to the funding, financing and delivery mechanisms of the Government and investment growth in the private sector.  Although growth in the Gross Domestic Product (GDP) and gross domestic fixed investment has declined in recent years, the Sector is optimistic about medium to longer-term growth prospects.  

Certain trends are emerging which indicates that the sector still has to entertain turbulent times for a few years to come. It is not clear whether the current structural shift in the sector will obviate some of these difficulties. 

        2.1.1.  The Confidence levels

The decline in confidence levels in the sector slowed down by an average 13% each quarter for the last year, and is now 44% lower than a year ago (2nd quarter 1999).

2.1.2. The Tender Activity

The declining trend in the tender activity continued where it left off at the end of 1998.  The 1998 period saw 23% less tenders than 1997. The first 9 months of 1999 has seen another 28% decline on 1998.

2.1.3. Contracts awarded

Slightly more contracts were awarded during the first two quarters of 1999, then the previous the previous two quarters. However it is still 30% lower than the third quarter of 1998. Both the central government and the provincial governments no longer constitute the most important share of the client base for the sector. Provincial governments share of the contracts awarded in the sector has dropped to 55% in 1998

2.1.4. The turnover in the industry

The main concern in the industry is that, it seems as if the turnover will be down more than the estimated 25% (inflation adjusted) as stated in the June 1999 quarterly report of SAFCEC.      

3. DISCUSSION OF THE FINDINGS OF THE INVESTIGATIONS

This section outlines the key issues that were raised during the investigation.  BCAWU, CAWU and SAFCEC’ views reported are based on verbal inputs at the hearings as well as written submissions, see Annexure C. 

3.1.     Conditions of employment

In determining conditions of employment for the sector the present Wage and Sectoral Determinations, Basic Conditions of Employment Act, 1997 as well the collective agreement struck between SAFCEC, BCAWU and CAWU were referred to.  Stakeholders were provided with a draft Sectoral Determination that contained possible conditions and minimum wages for the Sector.   

(Annexure D: Comments on the draft determination.)

The conditions of employment of the Sector to a large extent mirror the standards contained the Basic Conditions of Employment Act, no 75 of 1997.  Therefore the discussion below will only deal with conditions of employment where changes are advised:
3.1.1. Casual employee

Casuals are often utilized to perform “piece work”.   Currently for example, a casual employee is defined as an employee who is employed by the same employer on not more than 18 consecutive work days. Although casual employees earn higher wage rates than their permanent counterparts they are not entitled to any other rights such as annual leave, sick leave, notice period, etc.  It effectively means that an employer can employ a casual employee on this basis for an indefinite period, which could impact negatively on the health and safety of the employees.  

It is proposed not to define a casual employee as presently defined in the Wage Determination No. 480 in the light of the fact that employees who work less than 24 hours per month may fulfill that need.  This also implies that provisions on special rates for casual workers be done away with.  Employees who work for longer than 24 hours per month must be given proportional rights e.g. annual leave, sick leave, etc.

3.1.2. Overtime

The existing overtime provisions in the sector are less favorable than as prescribed by the BCEA, 1997.  Currently for example a labourer can work up to 15 hours overtime per week. The overtime rate is one and one third times the hourly rate. 

The daily and weekly overtime limitations in the BCEA are 10 hours per week and 3 hours per day.  Parties are stratified that the provisions be brought inline with the Act.

                       3.1.3.   Averaging and compressing of hours of work  

The averaging of hours of work was welcomed by the Sector since the demands for flexibility has increased.  However, due to the organized nature of the Sector averaging should be allowed only after consultation with the Trade Unions concerned.  Smaller firms’ need for greater working time flexibility could be met by compressing hours of work since contract periods are more often than not short (less than three month).

3.1.4.  Short time: Inclement Weather

Due to unforeseen circumstance such as machinery breakdowns, weather fluctuations, etc employers might require employees to work short time, thus paying less than the prescribed minimum wages. Hours of work should be reduced commensurately.  The sector agreed to the following arrangement with regard to inclement weather, which means that geographical area differentions will no longer apply:

· where no work has begun at all on site due to inclement weather, and if an employee has reported for work, the employee will be paid for 4 hours, provided the employee has remained at the workplace during this period;

· should work be stopped due to inclement weather after the first 4 hours, the employee will be paid for the hours worked and;

· should work be stopped due to inclement weather during the first 4 hours, the employee will be paid for 4 hours only.

3.1.5.  Public holidays

The present Wage Determination reflects the old dispensation where employees were remunerated proportionately to the number of hours they work.  They would earn less than employees in other sectors working the same number of hours per day.  It has been agreed by the parties to the Bargaining Forum, that the provisions of the BCEA, 1997, with regard to public holidays should apply.

3.1.6. Annual leave

The sector usually shutdown during the December/January festive season for not less than two weeks.  Parties are of the opinion that the Sectoral Determination should make provision for this eventuality. It is proposed that the provisions of the BCEA, 1997 with regard to annual leave apply.  

3.1.7. Termination of Employment

The existing notice period provisions are not in line with the BCEA, 1997.  Currently for example, if an employer or his employee wishes to terminate the contract of employment without notice, it compels both to pay each other in lieu of notice.  The enforcement provisions in the Basic Conditions of Employment Act, 1997 and subsequent Sectoral Determinations do not allow for employers to be represented by the State.  Therefore, it is recommended that the any referral to the employer’s entitlement in this regard be done away with.
1.3.8. Earnings Threshold

The amount prescribed in the BCEA relating to the earnings threshold is R89 455 per annum. Employees who earn less than the amount specified are excluded from the working time provisions since they are in a good position to negotiate their own working time arrangements.   Employers suggested that the earnings threshold provision should be phased in over a period of time starting at R48 000 per annum.  The Unions held opposing views. They would like to see the provisions to be in line with the BCEA, which seem to be more appropriate for the sector. 

1.3.9 Other provisions   

The following provisions are new and not included in the previous Determinations i.e. family responsibility leave, severance pay, and maternity leave, written particulars of employment and attendance registers.   These conditions are the same as contained in the BCEA and participants to the consultation process did not raise objections regarding the inclusion thereof.                     

3.2. Wages

The parties to this National Negotiation Forum for Civil Engineering Sector negotiate and review wages on an annual basis.  Concerted efforts were made to bring about a wage structure that is appropriate for the Sector and would foster stability.  A wage agreement that was signed on the 12 June 2000 to a large extent captures the goals set by the Sector, namely:  

3.2.4. To eventually eliminate geographical wage differentials;

3.2.5. To simplify the wage structure; and

3.2.6. To determine wages over a longer period i.e. three years till the year 2003.

Table 1 below contains the wages as agreed upon by the National Negotiation Forum:



Table 1:  Wage rates for employees in the Civil Engineering Sector

	Minimum entry level wage c/hour



	Province
	Area
	Proposed rates for all employees

	Gauteng
	The whole province
	525 cents per hour



	North West 
	The magisterial district of Klerksdorp and Potchefstroom 


	525 cents per hour

	
	The remainder of the North West


	415 cents per hour

	Mpumalanga
	The Magisterial Districts of Balfour, Bethal, Highveld Ridge, Middleburg, Standerton and Witbank.


	525 cents per hour

	
	The remainder of the Mpumalanga.


	415 cents per hour



	Northern Province
	The whole Northern Province
	415 cents per hour



	Free State 
	The magisterial district of Bloemfontein, Odendaalsrus, Sasolburg, Virginia and Welkom.


	525 cents per hour

	
	The remainder of Free State
	415 cents per hour



	Western Cape 
	The whole province
	525 cents per hour



	Eastern Cape 
	The whole province
	525 cents per hour



	Northern Cape
	The whole province
	415 cents per hour



	KwaZulu Natal
	The whole province
	507 cents per hour




Source: Bargaining Forum Agreement signed on 12 June 2000

In view of the expressed objective of the industry to establish a bargaining council, a Sectoral Determination will serve as an interim measure aimed at maintaining the stability, which the Industry has established over the last few years. 

Therefore, it is felt that the wage levels and structures agreed upon by the National Negotiation Forum could be legislated as it is.  Negotiations between the parties concerned have developed into a mature process and affordability of wage rates was taken into consideration.  This approach of extending the National Negotiation Forum wage agreement to the Sectoral Determination was also tested on various levels during the consultation process and favorably received, except by CAWU that indicated that they would like to see a national minimum wage for the Sector.  However, they were not able to substantiate their views.  

   
The industry has traditionally not only increased minimum wages, but also introduced  “across the board increases” to all employees that were employed as at the time the wage agreements were concluded.  The minimum wages indicated in the Determination therefore reflect an entry-level wage and apply only to new persons employed.  The actual wage rates in the industry tend to be markedly higher depending on the number of years of service of an employee. 

In addition, every employee employed in the Civil Engineering Industry on the date on which the Determination comes into operation shall be entitled to an increase of 16.6% in the wage currently paid to that employee.  All employers shall be required to grant increases according to the following schedule:

· 2 September 2001:
8%

· 2 September 2002:
Consumer Price Index (CPI) plus 2%

       The Consumer Price Index for the period May 2001 to May 2002 will be used as the benchmark to determine the increase rate.

       This new wage schedule reflects minor changes to one that was published in Sectoral Determination 2 in that a distinction is no longer made between “watchman” or “security guard” and other employees. Their conditions of employment as well as minimum wage rates will be similar from the 1 December 2000.  According to the parties concerned, there are only a few (less than 20 security guards) employed in the Sector.  The tendency is to outsource the security functions.  

      Wage rates for all employees have traditionally been indicated in cents per hour.  The employers and employees are accustomed to this format and it is recommended that it be retained.  

4.         EVALUATION BY ECC CRITERIA

4.1. Small business

· The nature of the industry is such that, there are an insignificant number of micro businesses (those that   employ 10 or less employees) in the sector.

· The current agreement by the parties in the Industry excludes any business with less than 20 employees and with an annual turnover of less than five hundred thousand Rand from the minimum wage provisions.  By virtue of the nature of the Industry, the definition of small business is still appropriate and should be included in the Sectoral Determination as such.  This does not affect the variation granted for small business on overtime, averaging of hours and family responsibility.

4.2. Effects on employment levels

“The construction industry is one of the most efficient sectors in the economy for employment opportunities created per R1 million spent, after agriculture and mining.  It provides employment to between 15 and 23 people for each R1 million spent, depending on whether it is building or civil construction”.
                                                        

However, a number of concerns were raised during the hearing that could have a negative impact on employment levels.   SAFCEC members are increasingly entering the Southern African markets (SADC countries). The tendency is to employ local people where possible, rather than incur the additional costs of housing and transporting employees from the RSA.  The amount of work done outside of the RSA at present amounts to a significant 15% of total domestic turnover.

The employers are also concerned by the impact of sharply increasing non-wage costs and demands on employment.  Non-wage together with wage costs represent nearly 35% of the total turnover of the Sector.  If these costs should escalate, it could lead to jobless growth in the Civil Engineering Sector in future.

Nonetheless, the recommended wages and conditions of employment are almost identical to those negotiated by the Sector itself.  Hence it can be stated that the proposed wage levels will not result in any significant reduction in employment levels.

4.3.     Ability of employers to conduct their business

The stakeholders expressed concerns about the uncertainty induced by volatile international economic conditions spilling over into high domestic interest rates, and uncertainties regarding the policy environment over the longer term since the poor performance of the economy and gross domestic capital formation continued over the latter half of 1999 and beginning of 2000.
 

The declining institutional and operational health of the state, which constitutes 80% of its client base, was another area of concern.

Emerging non-organized contractors who are entering the market and possibly, as a result of inexperience, tendering for State contracts at below cost, is another area of concern. 

Irrespective of the concerns raised, the Sector is still confident that growth will take place.  This confidence is displayed in the fact that the Sector was able to negotiate wage levels that improve on the Consumer Price Index as discussed earlier in the report, thus implying that that the Sector will not be negatively affected by the proposed wage increases.

5.        RECOMMENDATIONS

5.1.   Wages

It is recommended that the following wage schedule be implemented as reflected in table 2:



Table 2: Minimum wages for employees in the Civil Engineering Sector

	Minimum entry level wage c/hour



	Province
	Area
	Proposed rates for all employees

	Gauteng
	The whole province
	525 cents per hour



	North West 
	The magisterial district of Klerksdorp and Potchefstroom 


	525 cents per hour

	
	The remainder of the North West


	415 cents per hour

	Mpumalanga
	The Magisterial Districts of Balfour, Bethal, Highveld Ridge, Middleburg, Standerton and Witbank.


	525 cents per hour

	
	The remainder of the Mpumalanga.


	415 cents per hour



	Northern Province
	The whole Northern Province
	415 cents per hour



	Free State 
	The magisterial district of Bloemfontein, Odendaalsrus, Sasolburg, Virginia and Welkom.


	525 cents per hour

	
	The remainder of Free State
	415 cents per hour



	Western Cape 
	The whole province
	525 cents per hour



	Eastern Cape 
	The whole province
	525 cents per hour



	Northern Cape
	The whole province
	415 cents per hour



	Kwa Zulu Natal
	The whole province
	507 cents per hour




           5.2.  Conditions of Employment

                    5.2.1.  Casuals

It is recommended not to define a casual employee as proposed in point 3.1.1. 

5.2.2. Overtime

It is recommended that the overtime provisions in the Determination be brought in line with the Basic Conditions of Employment Act, 1997.

         5.2.3.

Averaging of hours

It is recommended that employers be allowed to average hours of work over a four months period on condition that employees agree to it in writing.

5.2.3. Short time: Inclement Weather

                     It is recommended that the following changes to the short time provisions on inclement weather be effected:

· where no work has begun at all on site due to inclement weather, and if an employee has reported for work, the employee will be paid for 4 hours, provided the employee has remained at the workplace during this period;

· should work be stopped due to inclement weather after the first 4 hours, the employee will be paid for the hours worked and;

· should work be stopped due to inclement weather during the first 4 hours, the employee will be paid for 4 hours only.

                         References to geographical areas should be done away with.

         5.2.5.

Public Holidays

It is recommended that the provisions be brought in line with the Basic Conditions of Employment Act, 1997.

        5.2.6.
Annual leave

It is recommended that provision be made for the annual shutdowns during the December/January festive season.  The duration of the shutdown should not be less than 10 consecutive workdays per annum.

        5.2.7.
Termination of Employment

It is recommended that the employer’s entitlement to notice pay in lieu of notice when an employee has failed to give or serve notice be done away with.

         5.2.8. 
Earnings Threshold

It is recommended that the earnings threshold as prescribed in the Basic Conditions of Employment Act, 1997 should apply to exclude employees who earn above that amount from the working time provisions.

5.2.9
Other Provisions

It is recommended that the following provisions be included in the Sectoral Determination, namely family responsibility leave, severance pay, and maternity leave, written particulars of employment and attendance registers.
5.3. Together with this report we submit a schedule, which constitutes the recommendations of the ECC in terms of section 54(4) of the Basic Conditions of Employment Act, 1997.  We respectfully recommend that the wage rates be increased as indicated in the schedule.
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� CSS Report No.50-01-01 (1994) released in 1997.
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