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CHAPTER ONE

Background

The Wage Act No. 5, which was assented to on 19 February 1957, established the Wage Board and set out the functions of the Board. This Act gave the Minister of Manpower the powers to make wage determinations on the basis of recommendation made by the Wage Board. 

When the Basic Conditions of Employment Act, 75 of 1997 (BCEA) was introduced, it established the Employment Conditions Commission (ECC), which replaced the Wage Board. The ECC advises the Minister of Labour on the making of sectoral determination, which replaced the wage determinations. The Act, unfortunately, did not have a mechanism to amend existing wage determinations either in the main Act of in the schedules thereto. The 2002 amendments however created the space to deal with wage determinations by regarding them as sectoral determinations. 

Presently there are eighteen wage determinations promulgated in terms of the Wage Act No. 5 of 1957, which are still valid. These determinations had not been amended since the enactment of the BCEA. The wages and conditions of employment contained in these wage determinations are outdated, bargaining councils have superseded some by covering employees who were previously covered by these determinations, and others should be cancelled or brought in line with the current labour market dispensation. 

Methodology

In order to deal with the old wage determinations, a four-phased project framework was developed. 

Phase One – Publication of the notice;

The Employment Standards Directorate embarked on a process of cancellation through the publication of a notice indicating the Minister’s intention to cancel certain wage determinations in Government Gazette no: 28428 dated 3 February 2006, no response was received from the stakeholders. The three determinations were:

1. Wage Determination 408: Metal Containers and Allied Products Industry, published in Government Gazette No: 5449 dated 6 January 1995.

2. Wage Determination 451: Glass and Glassware Industry, published in Government Gazette No: 4150 dated 27 November 1987.

3. Wage Determination 475:
Stonecrushing Industry, Republic of South Africa, published in Government Gazette No: 5146 dated 27 August 1993.

A further process was put in place wherein the second notice was published in the Government Gazette no: 29134 dated 25 August 2006. The intention was to cancel all determinations that are still in our law book including the first three; in addition, the Department put an advertisement in the national newspaper. These determinations were:

1.
Wage Determination 408: Metal Containers and Allied Products Industry, published in Government Gazette No: 5449 dated 6 January 1995.

2.
Wage Determination 448: Cement Products Industry, Certain Areas, published in Government Gazette No: 5449 dated 6 January 1995.

3.
Wage Determination 451: Glass and Glassware Industry, published in Government Gazette No: 4150 dated 27 November 1987.

4.
Wage Determination 452: Road Passenger Transportation Trade, Certain Areas, published in Government Gazette No: 4229 dated 15 July 1988.

5.
Wage Determination 463:
Meat, Cold Storage, Bacon Curing and Small Goods Industry, Certain Areas, published in Government Gazette No: 4409 dated 8 September 1989.

6.
Wage Determination 467:
Unskilled Labour, Certain Areas, published in Government Gazette No: 4653 dated 22 February 1991.

7.
Wage Determination 468: Sweet Industry, Certain Areas, published in Government Gazette No: 4656 dated 1 March 1991.

8.
Wage Determination 470:
Funeral Undertaking, Certain Areas, published in Government Gazette No: 4677 dated 12 April 1991.

9.
Wage Determination 471:  Clothing and Knitting Industry, published in Government Gazette No: 4688 dated 3 May 1991.

10.
Wage Determination 472: Goods Transportation and Storage Trade, Certain Areas, published in Government Gazette No: 4732 dated 2 August 1991.

11.
Wage Determination 474 :
Laundry, Dry Cleaning and Dyeing Trade, Certain Areas, published in Government Gazette No: 14770 dated 7 May 1993.

12.
Wage Determination 475:
Stonecrushing Industry, Republic of South Africa, published in Government Gazette No: 5146 dated 27 August 1993.

13.
Wage Determination 476: 
Business Equipment Industry, Certain Areas, published in Government Gazette No: 5384 dated 9 September 1994.

14.
Wage Determination 478:
Commercial Distributive Trade, Certain Areas, published in Government Gazette No: 5560 dated 25 August 1995.

15.
Wage Determination 479, 461, 457, and 477:    Hospitality sector, 

(i)
Wage Determination   457:
Hotel Trade, Certain Areas, published in Government Gazette No: 11719 dated 03 March 1989.

(ii)
Wage Determination 461:
Catering Trade, Certain Areas, published in Government Gazette No: 4362 dated 26 March 1989.

(iii)
Wage Determination 477:
Letting of Flats or Rooms, Certain Areas, published in Government Gazette No: 16442 dated 02 June 1996.

(iv) 
Wage Determination 479:
Accommodation Establishment Trade, Certain Areas, published in Government Gazette No: 16906 dated 29 December 1995.

The period for invited parties to make comments expired on the 25 November 2006 and the Directorate received only five written submissions, one from employees, two from employers and two from Bargaining Councils.

Phase Two – Consultation with stakeholders

A series of consultations were conducted with three bargaining councils to determine the scope of their agreement viz a viz that of a number of the old wage determinations. These councils were:

· Road Freight Bargaining Council

· Metal and Engineering Industries Bargaining Council

· Chemical Industries Bargaining Council

Phase Three – ECC process;

In this stage, the Employment Conditions Commission (ECC) deliberated on the consolidated report prepared by the Department on the basis of the written representations submitted by stakeholders together with information gathered during the consultation.

The department as well requested Mr. Don Moody, previous member of the Wage Board to provide a report on the status of these wage determinations and propose how the Department should deal with them. 
Phase Four - Review of the determination.

This phase is designed to identify the determinations in need of review after the ECC process and to put into place a process to deal with them. 

Structure of the report

The report consists of the following chapters:

· Chapter 2 discusses the written inputs from stakeholders, the Department’s proposals and the Commission’s recommendations

· Chapter 3 summarises the recommendations of the Employment Conditions Commission. 

Chapter Two

Discussion

This section will deal with the matter by distinguishing between:

· those determinations which the Department of Labour suggests could be cancelled immediately, 

· those determinations where there is an overlap between the scope of the current determinations and that of existing bargaining councils and therefore there is a need for further consultation;

· those determinations that are the focus of a current investigation and where the Department thus suggests postponed  cancellation

· those determinations that should be the focus of review.
1.
Immediate Cancellation

Transportation and Storage of goods (WD 452)

Background

 There is currently a bargaining council registered in the sector, namely the Road Freight Bargaining Council. The only aspect of this determination that is not covered by the bargaining council scope is the storage of goods. This section could easily be included in the unskilled determination, which is discussed below.

Further, in discussions with the Bargaining Council, they indicated that they would actively pursue the possibility of the inclusion of storage of goods within their scope. 

Views of employers

Employers, in their written inputs, argued that the determination effectively only covers the storage of goods since the bargaining council covers the road freight sector. 
Views of employees 

Employees made no submission on this determination.

Commercial Distributive Trade (WD 478)

Background

Wage Determination 478 has not been withdrawn or cancelled in terms of section 56 (3) of the BCEA.  However, the Commercial Distributive Trade Bargaining Council (Kimberley) and Sectoral Determination 9, Wholesale and Retail Sector together cover all employers and employees covered by the wage determination.

Views of employers

Employers, in their written inputs, indicated that Wage Determination 478 has been superseded by Sectoral Determination 9, Wholesale and Retail Sector and should have been cancelled with the coming into operation of Sectoral Determination 9. 
Views of employees 

Employees made no submission on this determination.

Business Equipment Industry (WD 476)

Background

There is no bargaining council or agreement applicable in the business equipment sector. The definition of the sector overlaps to some extent with the definition in Sectoral Determination 9, Wholesale and Retail Sector. International companies who employ mostly highly paid technicians dominate the sector. The workers in this sector do not appear to be vulnerable.

Views of employers

Employers, in their written inputs, pointed out that Wage Determination 476 serves little purpose as Sectoral Determination 9 covers the sale of business equipment. Technicians are usually paid high wages.

Views of employees 

Employees made no submission on this determination.

Glass and Glassware Industry (WD 451)

Background

The Chemical Industry Bargaining Council claims jurisdiction over the sector. Through communication with the bargaining council, the Department established that the glass and glassware sector is indeed within the scope of the collective agreement of the council. The agreement, under schedule one, clearly indicates the inclusion of the glass and glassware sector. 

Views of employers

Employers believe that the Bargaining Council for the Chemical Sector has jurisdiction over the scope of determination 451.

Views of employees 

The Chemical, Energy, Paper, Printing, Wood and Allied Workers Union (CEPPWAWU), in their written inputs, support the total cancellation of Wage Determination 451 (WD 451): Glass and Glassware Sector. CEPPWAWU indicated that there is currently a dispute around the issue of overtime rate in the bargaining council. The dispute arises from the fact that if the wage determination is cancelled  the BCEA overtime provision with respect to payment of overtime  will apply as opposed to the current 1.3 that is contain in the existing WD 451.

Metal Containers and Allied Products Industry (WD 408)

Background

According to The Metal and Engineering Industries Bargaining Council, the Metal Containers and Allied Products sector is covered through an extension of the main agreement, which have been signed on the 16 October 2002. 

Views of employers

Employers, in their written inputs, believe that if Wage Determination 408 is cancelled, its scope should be included in the Bargaining Council agreement for the Metal Sector. 

Views of employees 

Employees made no submission on this determination.

Clothing and Knitting Industry (WD 471)

Background

Sectoral Determination 4, Clothing Sector, superseded determination 471 although the wage determination was never officially withdrawn. Further, a bargaining council for the whole of Republic of South Africa (RSA) has been registered and an agreement covering the RSA has been published. The extension of the main agreement to non-parties was published under Government Notice R1001 of 25 July 2003 and the sector is defined in the agreement.

Views of employers

Employers, in their written inputs, noted that Sectoral Determination 4 in terms of Government Notice R1007 of 13 October 2000 superseded this determination. 

Views of employees 

Employees made no submission on this determination.

Letting of Flats or Rooms (WD 477)

Background

This determination is one of the four determinations that is being considered during the Hospitality investigation which is currently in process. It is likely that the activities covered in the scope of this determination will not be included in the envisaged Hospitality sectoral determination.. The general workers in this sector could be accommodated within the scope of the sectoral determination for unskilled labour. 

Views of employers

Employers, in their written inputs, indicated that the determination covers very few employees and this determination can therefore be cancelled.

Views of employees 

Employees made no submission on this determination.

Cold Storage, Bacon Curing and Small Goods Industry (WD 463)

Background

There are two bargaining councils operative in the sector namely:

· Bargaining Council for the Meat Trade, East London and

· Bargaining Council for the Meat Trade, Gauteng.

The definition of the Meat Industry in Determination 463 is much wider than that of the two bargaining council agreements because the determination covers cold storage, bacon curing and small goods manufacturing. However, the bargaining councils cover only certain geographical areas. There is probably some overlap between the Wholesale and Retail, and the determination.

Views of employers

Employers made no submission on this determination.

Views of employees 

Employees made no submission on this determination.

Views of Bargaining Council

The Bargaining Council for the Meat Trade of the Magisterial District of East London stated that the determination should be retained. They argued that the area and scope of the said determination should be on a provincial basis with a further classification based on clustered Magisterial Areas according to metropolitan, urban or rural areas. They were further of the view that the determination should conform to the BCEA and that the minimum wages should be revised relative to other minimum levels. The bargaining council recommended that the “differential wage” clause be removed because the clause does not facilitate multi-skilling and is not conducive to the productive use of labour or the training of potential learners.  

Departmental proposal

The Department suggests that the following Wage Determination be cancelled immediately. This can be done without jeopardizing the situation of vulnerable workers. 

1.
Wage Determination 472: Goods Transportation and Storage Trade, Certain Areas, published in Government Gazette No: 4732 dated 2 August 1991.

2.
Wage Determination 471:  Clothing and Knitting Industry, published in Government Gazette No: 4688 dated 03 May 1991.
3.
Wage Determination 477:
Letting of Flats or Rooms, Certain Areas, published in Government Gazette No: 16442 dated 02 June 1996.

4.
Wage Determination 478:
Commercial Distributive Trade, Certain Areas, published in Government Gazette No: 5560 dated 25 August 1995.

Further, the scope of Sectoral Determination 9, Wholesale and Retail sector is wide enough to cover other industries and trades that are part of Wage Determination 478 such as Catering trade, Liquid fuel, the sale of newspapers, hawkers, quarry master, the sale of gravel and sand, and sale of timber. .

5.
Wage Determination 476: 
Business Equipment Industry, Certain Areas, published in Government Gazette No: 5384 dated 9 September 1994.

6.
Wage Determination 451: Glass and Glassware Industry, published in Government Gazette No: 4150 dated 27 November 1987.

7.
Wage Determination 408: Metal Containers and Allied Products Industry, published in Government Gazette No: 5449 dated 06 January 1995.

8.
Wage Determination 463:
Meat, Cold Storage, Bacon Curing and Small Goods Industry, Certain Areas, published in Government Gazette No: 4409 dated 08 September 1989.

2.
Postponed Cancellation

Hospitality Sector 

Background

This sector is currently the subject of a major investigation by the Department with a view to the Commission making recommendations for a sectoral determination. The sector comprises a number of sub-sectors, some of which are currently covered by old wage determinations. Four wage determinations are thus, in effect, already the subject of an investigation. The determinations in question are:

1. Wage Determination   457:
Hotel Trade, Certain Areas, published in Government Gazette No: 11719 dated 03 March 1989.

2. Wage Determination 461:
Catering Trade, Certain Areas, published in Government Gazette No: 4362 dated 26 March 1989.

3. Wage Determination 479:
Accommodation Establishment Trade, Certain Areas, published in Government Gazette No: 16906 dated 29 December 1995.

Views of employers

Employers, in their written inputs, noted that the current determinations, which are in place are Hotel Trade, Catering Trade, and Accommodation Establishment Trade. The employers appreciate the reasoning behind the proposed cancellation of Wage Determinations WD 457; WD 461 and WD 479. Employers warned that should the determinations be cancelled prior to the promulgation of the proposed Hospitality Sectoral Determination it will mean that these establishments should comply with the Basic Conditions of Employment Act during the interim or transition period. The employers recommended that such an occurrence would not only lead to considerable confusions and concern amongst employers and employees alike, but would also lead to unnecessary, disruptive and costly unfair labour practice disputes.

Views of employees 

Employees made no submission on this determination.

Views of Bargaining Council

The Bargaining Council for the Tearoom, Restaurant and Catering Trade (Pretoria), in their written inputs, suggests that cancellation of the Wage Determinations WD 478, WD 479, WD 461, WD 457, WD 477 and WD 479 prior to the establishment of the sectoral determination would cause complications for the Industry. They were of the opinion that cancellation should be effected once the sectoral determination is promulgated in the Government Gazette.

Departmental Proposal

The Department is of the view that when the hospitality investigation is finalized the Wage Determinations; WD 461, WD 457, and WD 479 should be cancelled. This could be done in terms of section 56 of the BCEA. The determinations that should be cancelled after the completion of the Hospitality Sector are:   

1. Wage Determination   457:
Hotel Trade, Certain Areas, published in Government Gazette No: 11719 dated 03 March 1989.

2. Wage Determination 
461:
Catering Trade, Certain Areas, published in Government Gazette No: 4362 dated 26 March 1989.

3. Wage Determination
479:
Accommodation Establishment Trade, Certain Areas, published in Government Gazette No: 16906 dated 29 December 1995.

3.
Further Consultation

The Department Of Labour is still involved in a process of consultation with a number of bargaining councils in order to establish the extent of their scope viz a viz the scope of current determinations. This process is outlined below.

Sweet Industry (WD 468)

Background 
The Bargaining Council for the Sweet Making Industry has jurisdiction in the Cape. Most other areas have strong union membership; consequently, most factories have collective agreements governing conditions of employment in the sector. Further, all other major sweet manufactures have concluded collective agreements with trade unions. 

Views of employers

Employers stated that a bargaining council is active in this trade and cancellation will not have major implications. The majority of employees in the sector are protected through collective agreements. Employers suggest that the wage determination should be aligned with the Bargaining Council agreement in order to make it easy for the sector to move towards a national bargaining council.

Views of employees 

Employees made no submission on this determination.

Laundry, Dry Cleaning and Dyeing Trade (WD474).

Background

There are currently three bargaining councils operating in the sector, namely:

· Bargaining Council for the Laundry, Cleaning and Dyeing Industry (Cape);

· Bargaining Council for the Laundry, Cleaning and Dyeing Industry (KwaZulu-Natal)

· Bargaining Council for the Laundry, Cleaning and Dyeing Industry (Gauteng)

All the major areas are governed by bargaining council agreements leaving the other areas subject to Determination No. 474. 

Views of employers

Employers believe that bargaining councils are active in this trade and therefore cancellation will not have major implications.

Views of employees 

Employees made no submission on this determination.

Departmental Proposal

The Department is of the view that further information is necessary to conclude whether to cancel or review these determinations. Due to the fact that the largest areas in the sectors are covered by bargaining council’s agreements, there seems to be a need for further consultation with bargaining councils, unions and employers. The two Wage Determinations involved are:

1. Wage Determination 468: Sweets Industry, Certain Areas, published in Government Gazette No: 4656 dated 01 March 1991.

2. Wage Determination 474:
Laundry, Dry Cleaning and Dyeing Trade, Certain Areas, published in Government Gazette No: 14770 dated 07 May 1993.

4.
Review of determination

Unskilled Labour (WD 467)

Background

This determination cuts across many labour-intensive sectors employing some of the most vulnerable employees. The definition and scope of the sector needs to be re-visited to look at the possibility of including workers covered by determination in the following sections:

a) Stonecrushing Industry 

b) Funeral Undertaking 

c) Laundry, Dry-cleaning and Dyeing Trade 

d) Cement Products Industry

Views of employers

Employers believe that Wage Determination 467 covers the largest number of unskilled workers and cancelling it without replacing it with a new sectoral determination will leave a large number of vulnerable unskilled workers in the Republic of South Africa without any wage protection.

Views of employees 

Employees made no submission on this determination.

Funeral Undertaking (WD 470)

Background

The Funeral Undertaking Sector is staffed by mainly managers, undertakers and a few general workers. The determination could perhaps be merged with the unskilled sector to cover the general workers in the sector. 

Views of employers

Employers think that determination 470 covers very few vulnerable workers and no longer serves any useful purpose and suggests that some of the provisions should be aligned to BCEA 75 of 1997. [If it no longer serves a purpose, then it would be cancelled, so there would be no provisions to align. I am confused.]

Views of employees 

Employees made no submission on this determination.

 Stonecrushing Industry (WD 475)

Background

There is no other wage regulating measure applicable to the Stonecrushing Sector. The employers in this sector are among the most vulnerable and the sector needs to be investigated to protect the employees. If this determination is cancelled then the Unskilled Labour Sector should be extended to cover these workers.

Views of employers 

Employers indicated that should determination 475 be cancelled, then the vulnerable unskilled workers in this sector would be left without minimum wage protection. This determination covers a large number of unskilled workers and cancelling it without replacing it with a new sectoral determination will leave large number of vulnerable unskilled workers in South Africa without any wage protection. The stakeholders would like to see the sector investigated. 

Views of employees 

Employees made no submission on this determination.

Cement Products Industry (WD 448)

Background

There is no bargaining council or agreement applicable in the Cement Products Industry. Inclusion with Unskilled Labour determination could be considered to protect vulnerable workers. Cancellation will leave employees open to exploitation.

Views of employers

Employers indicated that Wage Determination 448 was introduced to protect vulnerable workers from the payment of low wages. Cancellation will leave them open to exploitation.

Views of employees 

Employees made no submission on this determination.

Departmental Proposal

The Department proposes that total cancellation of the following determinations will adversely affect employees in these sectors. Therefore, the Department suggests further investigation in these sectors. It is envisaged that the focus for such an investigation would attempt to combine the current four sectors into a single determination. The sectors that should be considered for a possible merger are:

1. Wage Determination 467:
Unskilled Labour, Certain Areas, published in Government Gazette No: 4653 dated 22 February 1991.

2. Wage Determination 475:
Stonecrushing Industry, Republic of South Africa, published in Government Gazette No: 5146 dated 27 August 1993.

3. Wage Determination 448: Cement Products Industry, Certain Areas, published in Government Gazette No: 5449 dated 06 January 1995.

4. Wage Determination 470:
Funeral Undertaking, Certain Areas, published in Government Gazette No: 4677 dated 12 April 1991.

CHAPTER THREE

The ECC agree with the recommendations made by the Department and therefore recommends as follows. 
1.
The following determinations should be cancelled with immediate effect:
a.
Wage Determination 472: 
Goods Transportation and Storage Trade

b.
Wage Determination 471:  
Clothing and Knitting Industry
c.
Wage Determination 477:
Letting of Flats or Rooms

d.
Wage Determination 478:
Commercial Distributive Trade, 
e.
Wage Determination 476: 
Business Equipment Industry 
f.
Wage Determination 451: 
Glass and Glassware Industry

g.
Wage Determination 408:
Metal Containers and Allied Products Industry, 

h.
Wage Determination 463:
Meat, Cold Storage, Bacon Curing and Small Goods Industry

2.
The following determinations should be cancelled when the hospitality determination is published. 
a.
Wage Determination   457:
Hotel Trade, Certain Areas 
b.
Wage Determination 
461:
Catering Trade, 

c.
Wage Determination
479:
Accommodation Establishment Trade, 

3.
The ECC further recommends that further consultation is necessary to address the following determinations appropriately
a.
Wage Determination 468: 
Sweets Industry, 

b.
Wage Determination 474:
Laundry, Dry Cleaning and Dyeing Trade, 
4.
It is further recommended that the following determinations be included in an omnibus review of the unskilled labour determination. It should be noted that the ECC recommend that these determinations be cancelled immediately. 
a.
Wage Determination 467:
Unskilled Labour, 

b.
Wage Determination 475:
Stonecrushing Industry, 
c.
Wage Determination 448: 
Cement Products Industry, Certain Areas
d.
Wage Determination
470:
Funeral Undertaking, Certain Areas, 
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