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REPORT OF THE EMPLOYMENT CONDITIONS COMMISSION TO THE MINISTER OF LABOUR ON THE CIVIL ENGINEERING SECTOR, SOUTH AFRICA

Chapter One

As directed by you, the Employment Conditions Commission (Commission) has pleasure in presenting you with a report on its investigation into the Civil Engineering Sector.

Background

The current civil engineering sectoral determination was published on 18 February 2004. The wage section came into effect on 1 March 2004, and expires on 28 February 2007 since the wage dispensation, including annual increases, was fixed for a period of three years. Therefore the new dispensation for wages must be in place by 1 March 2007.  

The sector has a National Negotiation Forum (NNF), which consists, on the other side, of the South African Federation of Civil Engineering Contractors (SAFCEC) which claims to represent 10.4% of registered contractors who employ approximately 35 000 employees, and, on the other side, the National Union of Mine Workers (NUM) which represent 14.2% of employees in the sector, and the Building and Construction Allied Workers Union (BCAWU) which claims to represent 6.4% of employees. 

The NNF parties has been bargaining collectively on conditions of employment and wages since 1996. SAFCEC is the largest employer representative body in the sector. Unions in the sector are, however, not representative of employees in the sector because of the transient nature of employment in the sector. The unions argue that it is difficult to organise workers who are repeatedly employed on limited duration contracts. 

Parties to the negotiating forum were been engaged in protracted negotiations, which resulted in an agreement being reached on 31 August 2006. This agreement was forwarded as an input document to the Department in September 2006. The agreement reached in the sector therefore serves as an input document in the Commission’s deliberations. As in other sectors, the Commission is always eager to draw as much as possible on agreements reached in this type of forum since the intention is to promote collective bargaining. 

Wage negotiations in the sector

The industry began with wage negotiation in June 2006 and reached an agreement at the end of August 2006.  The terms of this agreement state that its terms are to be implemented on the first Monday of September 2006 and would be valid for a period of three years. It is noteworthy to mention that two agreements, albeit identical, were signed between SAFCEC and NUM on the one hand and SAFCEC and BCAWU on the other hand. 
The agreement dealt with a number of issues, some of which, have relevance to and impact on the sectoral determination. The issues are listed below:

1. Job grading

2. Basic conditions of employment such as annual leave, severance pay, maternity leave, hours of work and family responsibility leave

3. Wage increases

4. Minimum wage rates

5. Inclement weather

6. Annual bonus

7. Retirement fund

8. Funeral cover

9. Cross border allowance

10. Lay offs, and

11. Limited duration contracts.

Terms of reference

The terms of reference for this investigation as published in the Government Gazette No. 28831 notice No. R.444 dated 19 May 2006 were as follows:

“to review wages and the conditions of employment in the Sectoral Determination 2, Civil Engineering Sector, South Africa.”

Methodology

A three-phased project framework was developed for the investigation:

Phase One – Administrative aspects

A notice was published in the government gazette on 19 May 2006 inviting interested parties to make written representations within 30 days to the Director-General on their views about a review of the conditions of employment and wages in the civil engineering sector. 

Only one written submission was received. The submission came from the Consolidated Association of Employers of Southern African Region (CAESAR), which claims to represent employers across multiple sectors. The NNF informed the Department that it was engaged in negotiations and that it would submit a joint submission after it had reached an agreement. 

Phase Two – Consultation with stakeholders

Nine (9) public hearings were conducted, covering all provinces. Hearings were scheduled to take cognisance of the different areas in the current determination because they have different rates. Table 1 provides an illustration on how the sectoral determination rates are prescribed.

During the first public hearings in July, the SAFCEC and NUM representatives informed the Department that they had deadlocked and therefore they would submit their individual submissions. SAFCEC indicated that since it was the largest employer and represents employers throughout the country, it had prepared a single submission for all the public hearings. NUM’s chief negotiator attended most of the public hearings and he submitted a similar submission to all the hearings. BCAWU was not represented at any of the public hearings. 

The focus of the public hearing was on major cities of the provinces; hence one hearing was held per province. 

Table 1 below indicates places visited together with the attendance profile of stakeholders for each hearing.

Table 1: Schedule of public hearing dates, venues and attendance  

	Province
	Dates
	Venue 
	Employers
	Employees

	Eastern  Cape
	11/09/06
	Port Elizabeth

(Area A)
	10 representing business
	4 representing labour

	Western Cape
	23/08/06
	Mosselbay

(Area A)
	4  individual employers
	0

	Gauteng 
	07/09/06

05/09/06
	Johannesburg

(Area A)
Pretoria

(Area A)
	2 representing business.

2 individual employers
	1 representing labour

	Free State
	15/09/09
	Bloemfontein

(Area A)
	3 individual employers
	0

	Mpumalanga
	18/08/06
	Witbank

(Area A)
	0
	1 representing labour.

	North West
	05/09/06
	Rustenburg

(Area B)
	6
	9 



	KwaZulu Natal
	29/08/06
	Durban

(Area A)
	10 representing business
	19 representing labour.

	Northern Cape
	08/08/06
	Kimberly

(Area B)
	2 individual employers


	1 representing labour

	Limpopo
	24/08/06
	Polokwane

(Area B)
	2 representing business

8 individual employers
	3 representing labour


The hearings thus provided information from a total of 49 employers or employer representatives and 48 employees or employee representatives.  The representation was both from individual employees and employers as well as those representing organised business and labour. It should be noted that in all provinces the attendance was less than satisfactory.

Public hearings commenced during the period in which the sector was still engaged in negotiations. Written and verbal inputs were received at that stage from parties that were were part of the negotiating forum. When the Department started with the public hearing process, parties were making inputs based on their own interests. Later in the public hearings this changed, since the sector had an agreement and parties confined themselves to issues that were agreed.

Phase Three – ECC Process

During this stage the Commission engage with the different proposals made by stakeholders and prepare its recommendations to the Minister. 

Phase Four – Publication of the amended sectoral determination

This phase will see the publication of a sectoral determination, once approved by the Minister, in the Government Gazette and subsequent awareness raising. 

Structure of the report

The report consists of the following chapters:

· Chapter 2 of this report outlines the state of the civil engineering sector
· Chapter 3 discusses the findings of the investigation and resultant proposals.
· Chapter 4 discusses the proposals in light of the criteria that the Commission has to consider.
· Chapter 5 summarises the recommendations by the Commission.
Chapter Two

Sector Profile

Employers

The main employer role-player in the industry is SAFCEC, which represents 277 contractors, who employ approximately 35 000 employees. There are 2 675 civil engineering contractors (employers) that are registered with the Construction Industry Development Board (CIDB) of whom SAFCEC thus represents 10.4%.
 

Employees
The number of employees in the sector at the time of the draft was estimated to be around 80 000. SAFCEC in its submission to the Commission on 23 August 2006, mentions that NUM represents 4 977 (14.2%) and BCAWU represents 2 248 (6.4%) of the employees that are employed by SAFCEC members. Union membership in the civil engineering industry as a whole amounts to 8 825 (11.0%)
.  

According to SAFCEC’s third quarter report released in October 2006, a survey that was conducted by Statistics South Africa (Stats SA) in 2004 revealed that the total number of people employed in the construction sector during 2004 was 403 000 with 89 000 in the civil engineering sector. The SAFCEC third quarter 2006 report further indicates that the total number of employees in the civil engineering sector had increased to 105 000.  The report does not provide a breakdown of the number of employees that are represented by the NNF employer affiliates. 

Bargaining in the sector

Since 1996 SAFCEC has negotiated with the unions on wages and other conditions of employment in order to create some stability in the industry. Attempts to establish a bargaining forum were made but failed due to lack of representivity on both sides. 

The industry is largely dependent on projects that are awarded on a limited or temporary contractual basis, and the duration of such projects in turn affects employment levels.  

SAFCEC is the only employers organisation registered in the sector and BCAWU and NUM are the two major unions representing the majority of workers. SAFCEC represents 10.4% of all employers within the sector and unions represent only 11% of workers employed by SAFCEC members
.

No estimates are available for union membership of those employed by non-SAFCEC members. Union membership within the civil engineering is often difficult to estimate due to the limited duration contracts (LDCs).  

The position of the civil engineering industry

The civil engineering industry is particularly encouraged by the emphasis put on infrastructure delivery as manifested by the Deputy President’s promotion of initiatives such as the Accelerated and Shared Growth Initiative for South Africa (ASGISA) and Joint Initiative for Priority Skills Acquisition (JIPSA).
The following five indicators reflect actual figures compiled by SAFCEC over the 12 month period ending in June 2006
:

1.
Confidence levels

Confidence
 regarding business growth remained high within the industry. This is reflected in an almost 30% growth in the sector. The industry however expected that rising interest rates would have a negative impact on the sector. 

2.
Tenders
The cumulative number of tenders decreased by 5% over the 12-month period ending June 2006. The cumulative number of tenders for the latest six months decreased by 18%.  Competition for tenders in the first quarter of 2006 remained subdued.

The number of captured tenders (tenders awarded on open tender) was declining, yet competition for tenders remained low. A possible explanation for the decline was a consolidation of tenders or larger tenders being subcontracted by the main contractor. In many instances, second tier tendering was not captured in statistics. In addition certain private sector clients make use of a closed tender system, the results of which are not published and hence not included in statistics. 

3.
Employment

Average employment increased by 20% during the year ending in June 2006. The industry was reacting to a positive signal in the market. In mid-2006 employment was estimated at around 105 000 with 53 300 limited duration workers (labourer and forepersons), 3 370 permanent staff (labourer and forepersons) and 12 100 other employees (administrative and management). The industry was optimistic that the staff levels would increase during the following quarter due to a lot of government projects in the pipeline.

4.
Contract awards

The value of contracts awarded increased by around 17% in real terms during the 12 month period ending in the second quarter of 2006. Contract awards picked up in the second quarter, with 5% real growth from the first quarter to the second quarter.

5.
Turnover

Turnover in the civil engineering sector in real terms increased by 12% during the year ending in June 2006. The industry turnover was expected to grow sustainably over the next five years as a result of major infrastructure spending especially by government. 

Looking at the projected growth in civil engineering turnover based on industry confidence and contract awards, growth was estimated at 6.4% in real terms during 2006. The forecasted growth up to June 2007 according to SAFCEC’s model was 1% in real terms, although expectations were that fast tracking of large projects would shorten the bidding process as well as the preparatory phases. This would lead the turnover to increase by 5% in real terms by June 2007. 

This was, however, dependant on the timeous award of stadium contracts, Gautrain, Dube Trade Port, Durban Harbour, Coega Container terminal, etc. Growth was expected to become more aggressive in the latter half of 2007.  

Crunch time

As South Africa enters the “crunch-time” in the run-up to the 2010 World Cup, according to the envisaged spending, the civil engineering industry could double in size up to 2014. It was believed that the boom would begin in 2006, but the delays related to political and environmental processes in respect of large projects could have a negative impact on rapid growth. It was nevertheless envisaged that 2007 and 2008 would be promising for the industry, with double-digit real growth expected.

Chapter Three

The focus for the investigation, in line with the terms of reference, was to review minimum wages and conditions of employment in the civil engineering sector. 

This chapter deals with the current dispensation in the sectoral determination around minimum wages and other related conditions of employment. In addition it also deals with the inputs received during the public hearings, the agreement signed by the sector, proposals by the Department, and recommendations of the Commission.

Wages

The current sectoral determination prescribes wages for a period of three to four years. In terms of the current sectoral determination, urban area wages are prescribed until February 2007 and rural area wages will lapse in February 2008. According to the previous recommendation of the Commission, the decision to deal with wages as explained above was to allow rural areas to catch up with the urban area wages in 2008. 

The current minimum wage of R10.27 per hour for urban areas came into effect from February 2006. Currently the wages prescribed for the sector are R10.27 for some areas and 8.45 for others, as shown in the table below:

Table 2: Current wages

	Province
	Area
	Third twelve months after coming into effect
	Thereafter

	
	
	Cents per hour
	

	Gauteng
	The whole province
	10.27
	

	North West
	The Magisterial District of Klerksdorp and Potchefstroom 
	10.27
	

	
	The remainder of the North West
	8.45
	10.27

	Mpumalanga
	The Magisterial District of Balfour, Bethal, Highveld Ridge, Middleburg, Standerton and Witbank.
	10.27
	

	
	The remainder of Mpumalanga
	8.45
	10.27

	Limpopo
	The whole of Limpopo
	8.45
	10.27

	Free State
	The Magisterial District of Bloemfontein, Odendaalsrus, Sasolburg, Virginia and Welkom
	10.27
	

	
	The remainder of Free State
	8.45
	10.27

	Western Cape
	The whole province
	10.27
	

	Eastern Cape
	The whole province
	10.27
	

	Northern Cape
	The whole province
	8.45
	10.27

	KwaZulu Natal
	The whole province
	10.27
	


The intention expressed in the last report of the Commission on this sector was that in 2007 a single wage rate would be applicable. 

Views of employers

Before the signing of the agreement, SAFCEC proposed that the across-the-board increases be published for all employees in the employment of any employer in the Civil Engineering Industry as follows:

· From September 2006, an increase of 8.0 %; 

· From September 2007, an increase of CPIX as at May 2007 as reported by Stats SA, plus an additional 1.5 percentage points, or 7.25% whichever is the greater;

· From September 2008, an increase of CPIX as at May 2008 as reported by Stats SA plus an additional 1.5 percentage points, or 7.25% whichever is the greater.

With respect to the minimum wage increases, SAFCEC proposed that, wage increases be aligned to the nine levels of job categories as agreed. SAFCEC proposed the following:

Table 4: Minimum wages originally proposed by employers

	Grade
	Current
	09/2007
	09/2008
	09/2009

	1
	10.27
	11.09
	12.48
	13.98

	2
	10.40
	11.23
	12.58
	13.96

	3
	11.00
	11.88
	13.31
	14.77

	4
	11.56
	12.48
	13.86
	15.24

	5
	13.87
	14.98
	16.63
	18.29

	6
	16.18
	17.47
	18.87
	20.76

	7
	19.01
	20.53
	22.07
	23.73

	8
	21.38
	23.09
	24.82
	26.68

	9
	24.27
	26.21
	28.05
	30.15


With respect to the rural areas SAFCEC proposed the following: 
Table 4.1: SAFCEC proposal
	Grade
	Current
	03/2007*
	09/2008
	09/2009
	09/2010

	1
	8.45
	10.27
	11.45
	12.83
	13.98


SAFCEC’s proposal for rural areas did not deal with other grades in the case of urban areas.

CAESAR proposed an increment equal to CPIX plus two percentage points. CAESAR did not indicate whether this should be annually or whether it should only be for the first year.

Views of employees

The representation from the employees’ side was through National Union of Mine Workers (NUM). The union attended all the public hearings and submitted the same representation at all of them. 

NUM proposed that all employees should:

· receive an increase of 8.5% on the first Monday of September 2006

·  receive an increase of 8.5% on the first Monday of September 2007

· receive an increase of 8.5% on the first Monday of September 2008

NUM proposed that the rates for grade 1 must be applicable to all areas save those areas that are remunerated at R8.45 per hour. 

Table 5: Wage proposals by NUM

	Grade
	2006
	2007
	2008

	1
	R11.40
	R12.80
	R14.00  (areas above R8.45)

	2
	R12.53
	R13.78
	R15.16

	3
	R13.19
	R14.44
	R16.32

	4
	R13.67
	R14.90
	R17.14

	5
	R15.92
	R17.20
	R18.57

	6
	R18.58
	R19.75
	R20.77

	7
	R21.83
	R23.20
	R24.41

	8
	R24.55
	R26.09
	R27.45

	9
	R27.00
	R29.00
	R30.49


For areas that are currently on R8.45 and that  need to catch up to the “urban” rate, NUM proposed the following: 

Table 5.1: Wage proposals by NUM
	Grade
	Sept 2006
	March 2007
	Sept 2007
	March 2008
	Sept 2008

	1
	R10.27
	R11.27
	R12.00
	R13.00
	R14.00


NUM further noted that there was a joint submission that was submitted to the Department in 2003, in which business and labour made a commitment to have one minimum rate for the country as from September 2005. The above figures were aimed at fulfilling that commitment.

The sector agreement

The agreement reached on wages is stratified on two levels. Firstly, it deals with a minimum hourly rate for different occupational classes and, secondly, it   deals with across-the-board wage increases.

With respect to minimum wages it agreed that the wage rates for a three year period would be as reflected in Table 3 below:

Table 3: Minimum rates per hour 
	Grade
	Current
	2007
	2008
	2009

	1
	10.27
	11.09
	12.48
	14.00

	2
	10.40
	11.23
	12.58
	14.40

	3
	11.00
	11.88
	13.31
	14.80

	4
	11.56
	12.48
	13.86
	15.30

	5
	13.87
	14.98
	16.63
	18.30

	6
	16.18
	17.47
	18.87
	20.80

	7
	19.01
	20.53
	22.07
	23.80

	8
	21.38
	23.09
	24.82
	26.70

	9
	24.27
	26.21
	28.05
	30.15


The grades 1-9  refer to an exercise done by the sector (employers and employees)  in 2004 when they undertook to grade job categories in the sector. They agreed that the agreed-upon wages should come into effect on the first Monday of March annually.

With respect to wage increases the agreement signed by employers and employee representatives provides for the following:

· That all employees in the Civil Engineering Industry should receive the following across-the-board increases as of the first Monday of:

(a) September 2006: an increase of 8.00%;
(b) September 2007: an increase of 8.00%;
(c) September 2008: an increase of 8.00%;

Proposal by the Department

From the outset the Department wishes to point out the following:

1. In the Commission’s previous report on the civil engineering sector, its proposal had the effect that a single minimum hourly wage of 10.27c should be payable in 2007. 

2. The current sectoral determination applicable in the sector makes provision for that.

3. Both the individual submissions from NUM and SAFCEC recognize the problem of catch-up for “rural” areas.

4. The agreement reached in the sector further requires that the Commission finds a mechanism to bring up the rural wage.

The dilemma the Department faces is the extent of the gap between 10.27c and 8.45c and the consequence for companies in the area required to pay the lower rate. This is further exacerbated by the fact that the industry in practice already works on a grading system. This was further recognized in an earlier report of the Commission. 

The issue therefore needs to be dealt with in small portions. The Departmental’s proposals will therefore first look at wage increases for the sector before addressing the demand for job grading. 

Wage increases

The issue of wage increases first need to be clarified. NUM requested that an across-the -board wage increase should be legislated. The Departmental’s position with respect to across-the-board wage increases is informed by a legal opinion received from the state law advisor on this matter.  The opinion effectively stats that the department cannot set across-the-board wage increases but can set wage increases in terms of the Basic Conditions of Employment Act (“the Act”) only on minimum wages. 

The Department is therefore of the view that wage increases can only apply to the minimum wages.

With respect to the levels of these wage increases, the Department, as stated above, is mindful of the implications of the request for a single minimum wage rate, and therefore proposes that a single minimum wage be phased in over a period of three years. 

Job Grading

Before outlining its proposal on wage increases, the Department is of the view that the issue of job grading should first be dealt with.  In the current sectoral determination, job grading is not prescribed; there is a single minimum wage for all the categories of employees, which is problematic for the sector.

Views of the employers and employees

The NNF noted that in 2003, a joint submission was submitted to the Department requesting job grading to be regulated in the sectoral determination.
Employers and employees jointly proposed the following job grading system in Table 6 to be implemented, which is also in line with the agreement. It should be noted that in 2004, the parties already agreed that a task team would be established (by the parties) to propose a job grading system that would reflect what is happening in the sector. The current agreement in the sector seeks to give effect to the agreement and the work of the task team.  

Table 6: Job Grading
	TASK Grade
	Occupational group
	Job Title

	Task Grade 1/ Patterson A1
	General Worker
	General worker

	Task Grade 2/Patterson A2
	Artisan Aid
	Artisan Aid

	
	Construction Hand Grade IV
	Structures Construction Hand; Premix Paving Checker; Steel Bending Machine Operator; Civil Construction Bricklayer Grade II

	
	Operator Grade V
	Boom Scraper Operator

	
	
	Pedestrian Roller Operator

	
	Checker 
	Checker 

	
	Chainman 
	Chainman 

	Task Grade 3/Patterson  A3
	Construction Hand Grade III
	Shutter hand Grade III

	
	
	Concrete Hand Grade 11 

	
	Operator Grade IV
	Track Rig Operator (general); Bore Pile Operator; Drilling Supervisor

	
	Site Support 
	Junior Clerk


	TASK Grade
	Occupational group
	Job Title

	Task Grade 4/Patterson B1
	Construction Hand Grade II
	Shutter hand Grade II ; Reinforcing Hand Grade II; Concrete Hand Grade I; Fence Erector; Guard Rail Erector

	
	Operator Grade III
	Concrete Mixer Operator; Continuous Flight Auger Operator; Batch Plant Operator; Concrete Dumper Operator; Concrete Pump Operator; Tower Crane Operator; General Premix Roller Operator; Milling Machine Operator; Paver Operator; Excavator Operator; Front End Loader Operator; TLB Operator; Dozer Operator; Grader Operator (general); Gunite Nozzleperson

	
	Driver Grade II
	Motorcycle Driver; Tractor Driver; Light Motor Vehicle Driver; Driver Operator; Heavy Duty Driver (rigid); Extra Heavy Duty Driver (rigid)

	
	Site Support
	Material Tester


	TASK Grade
	Occupational group
	Job Title

	Task Grade 5/Patterson B2
	Construction Hand Grade 1
	Shutter hand Grade I; Piling Auger Machine Operator; Reinforcing Hand Grade I; Pipe layer Grade I; Kerb layer Grade I; Civil Construction Bricklayer Grade I  

	
	Operator Grade II
	Mobile Crane Operator; Screed Operator; Scraper Operator

	
	Driver Grade I
	Heavy Duty Driver (articulated); Extra Heavy Duty Driver (articulated)

	
	Site Support
	Assistant surveyor

	Task Grade 6/Patterson B3
	Operator Grade I
	Grader Operator (final level)

	Task Grade 7/Patterson B4
	
	Supervisor Grade II; Plant Serviceman

	Task Grade 8/Patterson B5
	
	Supervisor Grade I

	Task Grade 9 / Patterson C1
	Artisan

	Diesel Mechanic, Fiter & Turner, Auto Electrician, Boilermaker, Welder.


Further consultation

The Department met with NUM and SAFCEC on 8 December 2006. The meeting attempted to address concerns on a number of issues. Both parties addressed the matter on the demand for a grading system. The parties shared the understanding that for all the different grades in their proposal Except grade 1, the wage would be applicable across the country. There is therefore not a differentiation for the different areas. 

The meeting further addressed the wage levels for grade one. There is general agreement between the parties that the “rural” rate of R8.45 should increase to R10.27 in terms of the current determination. There was further agreement that a mechanism be found to ratchet the “rural” up, equal to the “urban” wage. There was however no consensus on how the mechanism should work And parties proposed the following:


A gradual phased in approach that will see  the wage increases for the “urban” wage be the same as what their agreement contains. For the “rural” wage, the parties proposed that for 2007 it increase to R10.27 in 2008 it will be   11.70 (a 14% increase on 10.27) and 13.45 (a 15% increase on 11.70) in 2009. They further proposed that a  single wage for grade one will only be achieved in the next review period. 

Proposal of the department

The request indeed requires the Commission to consider advising the Minister on setting minimum wages for different categories of workers, as set out in Table 7 below. The Department is also mindful of the current practice in the sector and conscious of the last report of the Commission on the matter, which, proposed that the principle of job grading be built into the sectoral determination. 

The Department proposes that:

1. A single rate for the different grade inline with the proposal of the parties should be applicable across the country for each grade except for grade one.

2.
For grade one, a phased in approach should be used in order to arrive at a single minimum wage for the country. 

Table 7 below illustrates the Departmental’s proposals with respect to job grading and wage increases:

Table 7: Department’s proposals
	Grade 1
	Province


	
	First 12 months after coming into effect
	Second 12 months after coming into effect
	Third 12 months after coming into effect

	
	
	
	Rate per hour
	Rate per hour
	Rate per hour

	
	Gauteng
	The whole province


	11.09
	12.48
	14.00

	
	North West
	The Magistrial Districts of Klerksdorp and Potchefstroom
	11.09
	12.48
	14.00

	
	
	The remainder of the North West
	10.27
	12.11
	14.00

	
	Mpumalanga
	The Magisterial District of Balfour, Bethal, Highveld Ridge, Middleburg, Standerton and Witbank.
	11.09
	12.48
	14.00

	
	
	The remainder of Mpumalanga
	10.27
	12.11
	14.00

	
	Limpopo
	The whole of Limpopo
	10.27
	12.11
	14.00

	
	Free State
	The Magisterial District of Bloemfontein, Odendaalsrus, Sasolburg, Virginia and Welkom
	11.09
	12.48
	14.00

	
	
	The remainder of Free State
	10.27
	12.11
	14.00

	
	Western Cape
	The whole province
	11.09
	12.48
	14.00

	
	Eastern Cape
	The whole province
	11.09
	12.48
	14.00

	
	Northern Cape
	The whole province
	10.27
	12.11
	14.00

	
	KwaZulu Natal
	The whole province
	11.09
	12.48
	14.00

	Grade 2
	
	The whole of RSA
	11.23
	12.58
	14.40

	Grade 3
	
	The whole of RSA
	11.88
	13.31
	14.80

	Grade 4
	
	The whole of RSA
	12.48
	13.86
	15.30

	Grade 5
	
	The whole of RSA
	14.98
	16.63
	18.30

	Grade 6
	
	The whole of RSA
	17.47
	18.87
	20.80

	Grade 7
	
	The whole of RSA
	20.53
	22.07
	23.80

	Grade 8
	
	The whole of RSA
	23.09
	24.82
	26.70

	Grade 9
	
	The whole of RSA
	26.21
	28.05
	30.15


Recommendation by the ECC

The Commission supports the proposals of the Department with respect to wage increases as well as job grading system for the sector.
Retirement benefit Fund

The current sectoral determination states that employers and employees by 1 March 2001 would either join the Construction Industry Retirement Benefit Fund (CIRBF) or establish their own fund in terms of the Pension Funds Act, 1956. It also sets certain criteria around equal contributions by employers and employees as well as the provision of risk benefits, death and disability and funeral cover. 
Views of the employers

Employers indicated that some companies had their own funds and that this suited the industry. They further said that the main objective of the fund was to have employees covered. They noted that the other funds were better than the industry fund. 

Views of the employees

NUM proposed that membership of CIRBF be made compulsory for all the employers and employees in the industry because it was meant for the industry. The union argued that the clause that allows contractors to open alternative funds defeats this goal. NUM further proposed that the clause in the current sectoral determination must be rephrased to state clearly that any fund opened after 2001 was operating illegally in the industry and was in contravention of the sectoral determination. They further noted that if the fund is not protected, it will collapse and more workers will be vulnerable.

The sector agreement

In terms of the agreement reached, the employer and employee contributions to the CIRBF would be amended as follows:
(a) first Monday of September 2006: 8.5%;
(b) first Monday of September 2007: 9.0%;


Proposals by the Department

The Department’s view is informed by the following:

a. The current sectoral determination clearly provides that companies can belong to any fund as long as such fund meets the stipulated criteria. 

b. The Department is not competent to declare a provident fund or membership to any existing fund illegal irrespective of whether it is a sector-based fund or a private fund.

 The Department therefore is of the view that there is no need to amend the current provision in the sectoral determination. It is further recommended that employers should not be restricted to the industry fund. 

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to provident fund.

Annual bonus

In terms of the current sectoral determination, every employee is entitled to a bonus equal to 13 working days’ pay.

Views of the employers and employees

This condition of employment was not discussed during the public hearings, thus there were no inputs other than a confirmation of the agreement signed in the sector. 

The sector agreement

In terms of the agreement, an annual bonus will be granted as follows:
(a) December 2006: 14 days pay;
(b) December 2007: 15 days pay; and
(c) December 2008: 16 days pay.

Proposals by the Department

The agreement provides guidance to the Department with respect to what employers can or cannot afford. The Department proposes that the bonus should be improved in line with the schedule below:

The bonus for the sector should increase from the current thirteen working days pay to 

(a) December 2007: 15 working days’ pay;
(b)December 2008: 16 working days’ pay; and
(c) December 2009: 16 working days’ pay.

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to bonus provision.

Inclement weather

The current sectoral determination, if no work has begun on site, and if an employee has reported for work, the employee will be paid for four hours. Should work be stopped after the first four hours, the employee will be paid for the hours worked. Where the employer has given employees notice on the previous working day that no work will be available due to inclement weather, then no payment will be made. 

Views of the employers

Employers did not comment on this aspect during the public hearings.

Views of the employees

NUM proposed a full day’s pay in cases where worked is stopped as a result of inclement weather because workers should not be penalized for something beyond their control.

NUM further proposed that the clause on inclement weather should be enhanced to include words to the effect that if material conditions change so that they do not allow work to continue, only then should the clause be invoked. Where the material conditions do not change, such as when work can be performed undercover during rain, then the clause should not be invoked. 

The sector agreement

In terms of the agreement reached in the sector, the status quo as contained in the sectoral determination should be maintained in relation to the inclement weather.

Proposals by the Department

The circumstances under which the sector is working, such as machinery breakdowns, weather fluctuations, etc. dictate that employers might require employees to work shorter time, thus paying less than the prescribed minimum wages for a day. This provision is contained in the current sectoral determination. The Department understands that work stoppage as a result of inclement weather is neither the fault of neither employer nor the employee and therefore proposes that the status quo in relation to the provisions on inclement weather should be retained. 

With respect to situations where material conditions do not change during inclement weather, the Department is of the view that where conditions, even during inclement weather, allows for work to be continued, work should not stop and therefore supports the proposal made by NUM. The Department proposes that the clause in the determination be amended so that it reflects this understanding. 

Recommendation by the ECC

The Commission recommended that the status quo of the current sectoral determination should be maintained.

Cross Border Allowance 

The current sectoral determination does not make any provision for cross-border allowances. 

Views of the employers

Employers did not comment on this aspect during the public hearings.

Views of the employees

Employees proposed that the industry should have a minimum allowance for workers who are required to work outside the borders of South Africa. Employees proposed that the allowance be set at 30% of an individual worker’s wage. 

The sector agreement

The parties agreed that employees who work on cross-border assignments should be remunerated and protected in accordance with the circumstances prevailing in the country in which such work is being performed. The quantum and extent of cross-border benefits should be agreed between employees and employee representatives, and their individual employer who operate across the border prior to the affected employees’ departure.

Proposals by the Department

The Department is cognisant of the needs of workers engaged in cross border assignments as well as the possible disruption to the lives of workers and, in many cases, the difficulties that these workers face in many cases when required to work in other countries. 
The Department is therefore supports payment of a cross-border allowance to be paid. This view is, however, tempered by the difficulty in determining the extent of the need in different locations. The Department is of the view that such cross border allowances should not compensate for the perceived difficulties to be experienced but should allow the worker to maintain a similar lifestyle that the worker would have if stationed in South Africa.  
The Department therefore proposes that a compulsory cross border allowance be included in the sectoral determination but that the quantum be determined in terms of a written agreement between the parties, taking into consideration the demands of the cross-border station. 

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to cross border allowance, but acknowledges the difficulty in determining the rate. The Commission also emphasised that the situation of employees working outside South Africa must not be worse than that of employees working inside South Africa.
Lay-off

This matter is not currently regulated by the sectoral determination. Lay-offs refer to those periods where there are no existing contracts or where a company is awaiting the awarding / finalisation of a contract, and workers are kept on the books of the company although there is no work for them. This matter is not currently legislated by the sectoral determination.

Views of the employers

Employers indicated that lay-off is a company issue. They indicated that lay-offs will only be implemented following consultation.

View of the employees
Employees noted that the industry does not pay employees even though they are on their books if there are no continuing contracts. NUM proposed that during the lay-off period employees must be paid 50% of their normal wages.

Proposals by the Department

The Department therefore proposes that parties who wish to invoke lay-offs as an option should follow  the provision of the Labour Relations Act (“LRA”).

The Department therefore proposes that this matter should not be regulated in the sectoral determination, but should be dealt with in terms of the LRA. 

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to lay-off.

Limited Duration Contracts (LDC) of Employment

This is not currently regulated by the sectoral determination. However, due to the nature of the sector it is a norm in the sector for employers to employ employees on fixed-term contract

The sector submitted a joint submission with respect to the LDC principle, to the Department and requested that the Department insert the following draft clause into the SD:

“Limited Duration Contract (LDC) Employee” means an employee who is not employed on an indefinite period contract and whose contract comes to completion on a determinable date, on completion of a task or on completion of a project.

(1)
An employer must pay a Limited Duration Contract Employee whose contract comes to completion a completion gratuity of one week’s remuneration for each completed year of continuous service with that employer, calculated in accordance with clause 4.

(2)
The payment of a completion gratuity in compliance with this clause does not affect an employee’s right to any other amount payable according to law.

(3)
This clause will not apply where severance pay is payable”.

View of the employees
NUM argued that this form of employment is being abused by contractors who use it to avoid giving benefits to employees. The union proposed that all employees in the civil engineering industry should be given all benefits after the completion of three (3) months in employment, including Retirement Fund benefits. The union further alleged that there were employees who were in projects for seven (7) years but still did not qualify for any benefits because they were employed on limited duration contract’s (LDCs).

Views of employers

Employers did not raise this matter in their written submission or during the public hearings.

The sector agreement
The agreement provides as follows: 
(a) The status quo on the principle of LDC shall remain, with the exception of the condition herein contained.
(b) The completion gratuity agreed in terms of the task team agreement of 1 (one) week’s basic wages per completed year of service shall be implemented upon promulgation.
(c) The parties agree to implement a funeral benefit for LDC employees, and will establish a task team with equal representation (4 SAFCEC and 2 NUM plus 2 BCAWU) to obtain information, receive presentation and make proposals on a suitable scheme to the National Negotiation Forum (NNF) and report back to the NNF before the end of November 2006. 

Proposals by the Department

The issue of LDCs is not provided for in the sectoral determination. The Department is of the view that this issue should not be regulated but left to parties to enter into an agreement over. The Department further proposes that the severance pay provision should apply to all employees that qualify for this provision and are employed under LDCs. With regard to other benefits such as funeral cover, the Department recommends that these should be dealt with in terms of the applicable rules of the fund or scheme. 

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to LDC.

Basic conditions of employment issues

During the public hearings, employees submitted other inputs on a number of issues that were not part of the issues that agreed upon with the employers. The issues include the following: 
(a) Family responsibility leave;

(b) Severance pay;

(c) Annual leave
(d) Maternity leave; and
(e) Hours of work.


It should further be noted that in  the subsequent agreement reached in the sector, the parties agreed that the conditions in the sectoral determination be maintained. It is however, important to highlight the concerns raised by employees in this regard.

Family Responsibility Leave

Employees proposed an addition of two days to the current three days in the sectoral determination. They argued that because the industry is nomadic, workers need more than two days when attending to family issues. They argued that three days are not enough in order to attend to family responsibility, because some days are used for travelling. They proposed that family responsibility leave must also be granted: “when the employee’s spouse or life partner is sick” since as partners they need to offer moral support to each other, and the sectoral determination does not cater for this. 

Severance package

Employees also proposed an additional one week’s severance pay since, they argued, the sector is amongst the lowest paying sectors in the country and one week of severance pay is not sufficient. 

Annual leave

Employees proposed an improvement of five more days on the current annual leave provision.

Maternity leave

Employees proposed six months’ paid leave, four of which should be paid in full by the employer while the other two would be claimed from the Unemployment Insurance Fund. They argued that the industry has started to employ more women, but maternity provisions in the sectoral determination do not make conditions conducive for women.

Hours of work

Employees proposed that hours of work must be reduced to 40 hours per week. They were of the view that the work they perform requires a lot of strength. They argued that if they worked fewer hours, fatalities in the industry would be reduced and more people would be employed in order to meet the deadlines. 

View of Employers

It should be noted that on the issues listed above; family responsibility leave, severance pay, annual leave, maternity leave and hours of work, employers were of the view that the current sectoral determination provides ample rights and protection and therefore there was no need to change these. This view has been incorporated in the agreement that they have signed with the employees. 

Proposal of the Department

The Department is of the view that the conditions in the current sectoral determination on all these issues are adequate and therefore there is not a need to change the determination on these issues. 

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to the above mentioned  BCEA provisions.

Other Issues

Medical Aid 

The sector,i.e. both employees and SAFCEC, has brought to the attention of the Department an agreement between the parties with respect to medical aid coverage. In terms of this agreement, which follows on a previous agreement concluded in 2003, the parties agreed to approach the Department in order to investigate whether the Department as well as the Minister would be willing to amend the current sectoral determination in order to legislate a voluntary medical scheme. In this respect the parties further provided a draft amendment for insertion into the sectoral determination.

In order to address the request by the parties, the Department sought a legal opinion on the matter since it relates to due process and the ability to extend an existing medical scheme without consultation.

The legal opinion indicated that the Minister in terms of chapter 8 of the Act, the Minister has the authority to amend the sectoral determination. The legal opinion also stated that a medical scheme could be made applicable throughout the sector but that it may not be made compulsory, and that the sectoral determination would have to allow other interested medical schemes to operate in the sector.

The Department therefore concluded that:

a. That it is indeed possible to establish a medical scheme for the sector but that due process should be followed;

b. this entails providing an opportunity to interested medical aid service providers to participate in the process; and

c. a decision to amend the determination should be preceded by a proper analysis of issues such as affordability, sustainability, etc. 

It is therefore proposed that a medical aid scheme for the sector be investigated simultaneously with a broader investigation envisaged by the sector.

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to medical aid.

Extension of a scope of application

NUM had a meeting with the Minister in March 2006 in which they requested that the scope of the civil engineering sectoral determination be extended to include manufacturing and building. NUM indicated that workers in the building industry and manufacturing are exploited by employers in terms of working conditions and minimum wages since their wages are not legislated by any sectoral determination. They are further of the view that such integration would take cognisance of the changes in the sector as a result of the blurring of boundaries. They are therefore of the view that these sectors should be regulated by one piece of legislation since they interlink.

The Department has advised NUM that at this stage there are a number of variables that need to be taken into consideration. Among these considerations is the fact that there are number of building bargaining councils that still exist in different provinces, the aspect of consultation with the parties that could inform the process of whether to extend the scope of application or not. The Department advised that the request should be entertained in a broader investigation that will deal with the issues such as medical funds, funeral benefits, etc. 

Recommendation by the ECC

The Commission supports the proposal of the Department with respect to the extension of scope.
Chapter Four

EVALUATION IN TERMS OF ECC CRITERIA

Ability of employers to conduct their business
The industry has an ability to grow, especially with the coming 2010 FIFA World Cup. Confidence levels are high in the industry due to expectations of substantial infrastructure-related work. However contract awards were slow out of the starting block during the first quarter of 2006. The industry is optimistic that this will improve since major projects such as the Gautrain were expected to start in the second quarter. Capital spending by provinces is expected to increase rapidly. 

The Commission is optimistic that its recommendation will not impede the ability of employers to conduct their businesses successfully.

The impact of the proposed minimum wage on the cost of living and poverty alleviation

The increases that were proposed previously were higher than the CPIX, and the current proposal that is contained in the agreement is higher than the CPIX. The sectoral determination has consistently proposed increases above the cost of living. The CPIX reflects the prices of commodities, and the higher the CPIX increases, the faster the decrease in the purchasing power of individuals. In essence, if wages are increased by CPIX, the buying power of the workers does not change. 

The Commission is of the view that the proposed increases, especially with the introduction of job grading, will not only assist in job creation and reduce staff turnover in the industry, but it will also have a major impact on staff retention. The increase is intended to improve the lives of the workers. 

Wage differentials and inequality

The current sectoral determination stipulates a single minimum wage for the sector. The wages contained in the agreement create a huge gap between grade 1 and 9. For example, the agreement stipulates that a grade 1 employee would earn 11.09 per hour in urban areas whilst a grade 9 employee who is a more skilled person in the sector would earn R24.27 per hour. The industry claims that these are minima. This leaves a wage gap of about 13.18 per hour, and the grade 9 wage is more than double that for grade 1. Although different categories of employees have different responsibilities and skills, this gap seems excessive. 

The likely impact of the proposed wages on current employment and the creation of employment

The increases as recommended are not likely to have a significant impact on employment levels, especially on small businesses. The March 2006 Labour Force survey  indicated that in the construction sector, of which civil engineering forms a large portion, 51 000 new jobs have been created
. Given the increase in government infrastructure spend, increase in municipal infrastructure allocations and the consistent growth in the economy, the trend in employment creation in the sector is likely to continue. The sectoral determination as proposed will therefore not have a significant impact on employment creation.

However, it should be noted with caution that the long lead times in awarding tenders and infrastructural development cost increases, including increased cost of employment, may have a negative impact on small businesses. 

Chapter 5

RECOMMENDATION OF THE ECC
1.
(a) Wages

The Commission raised concerns with respect to the current sectoral determination since it runs for four years for Area B and three years for Area A, and there were thus no wages prescribed for Area A for the fourth year. 

(b) Grading
The Commission also had some concerns with respect to prescribing wages for different grades in the sector as its usual approach is to recommend only a minimum wage. The Commission acknowledges, however,  that this sector has been operating in terms of regulated minima for grades for some time and therefore felt that the Commission should align its proposal with the current scenario. It therefore proposed that the grading system should be legislated and the rates for grade 2 to 9 should be applicable through out the country.

(c) Single Wage

The Commission recognised the fact that it is not possible to achieve a single minimum  wage for grade 1 by 2008, and therefore proposed that in 2008 Area B should pay 97% of Area A wage, and in 2009 it should pay 100%. 


(d) Across-the-board-increases

The Commission acknowledged that in the previous report across-the-board increases were recommended as per the sector agreement. The current sectoral determination has, however, been challenged by organisations. The Department therefore sought a legal opinion from the Department’s legal services. This opinion advised against prescribing across-the-board increases. Therefore an across-the-board increase is not recommended.

The table below indicates the recommendations by the Commission on wages:  
	Grade 1
	Province


	
	First 12 months after coming into effect
	Second 12 months after coming into effect
	Third 12 months after coming into effect

	
	
	
	Rate per hour
	Rate per hour
	Rate per hour

	
	Gauteng
	The whole province


	11.09
	12.48
	14.00

	
	North West
	The Magisterial Districts of Klerksdorp and Potchefstroom
	11.09
	12.48
	14.00

	
	
	The remainder of the North West
	10.27
	12.11
	14.00

	
	Mpumalanga
	The Magisterial District of Balfour, Bethal, Highveld Ridge, Middleburg, Standerton and Witbank.
	11.09
	12.48
	14.00

	
	
	The remainder of Mpumalanga
	10.27
	12.11
	14.00

	
	Limpopo
	The whole of Limpopo
	10.27
	12.11
	14.00

	
	Free State
	The Magisterial District of Bloemfontein, Odendaalsrus, Sasolburg, Virginia and Welkom
	11.09
	12.48
	14.00

	
	
	The remainder of Free State
	10.27
	12.11
	14.00

	
	Western Cape
	The whole province
	11.09
	12.48
	14.00

	
	Eastern Cape
	The whole province
	11.09
	12.48
	14.00

	
	Northern Cape
	The whole province
	10.27
	12.11
	14.00

	
	KwaZulu Natal
	The whole province
	11.09
	12.48
	14.00

	Grade 2
	
	The whole of RSA
	11.23
	12.58
	14.40

	Grade 3
	
	The whole of RSA
	11.88
	13.31
	14.80

	Grade 4
	
	The whole of RSA
	12.48
	13.86
	15.30

	Grade 5
	
	The whole of RSA
	14.98
	16.63
	18.30

	Grade 6
	
	The whole of RSA
	17.47
	18.87
	20.80

	Grade 7
	
	The whole of RSA
	20.53
	22.07
	23.80

	Grade 8
	
	The whole of RSA
	23.09
	24.82
	26.70

	Grade 9
	
	The whole of RSA
	26.21
	28.05
	30.15


2. Retirement benefit fund

Although the Commission had concerns with respect to their role as far as sector provident funds are concerned, given the Commission’s lack of control over and knowledge of what happens in respect of funds once they are established, the Commission recommended that the contribution from both parties towards the provident fund be increased as follows:  

(a) first Monday of March 2007: 8.5%; and
(b) first Monday of March 2008: 9.0%.
3. Further consultation on Retirement benefit fund

In order to address the concerns raised by ECC the Department had a meeting with the Department’s legal services with regards to the legality and the implications of legislating the retirement fund contribution rates as per the agreement of the national negotiating forum. 

The Department has not established the industry fund (Construction Industry Retirement Benefit Fund) as prescribed by the Basic Conditions of Employment Act but the sectoral determination does provide for the provision of retirement benefits. It stipulates that all employers must put in place a retirement benefit fund in favour of employees. It is not compulsory for employers to belong to the Construction Industry Retirement Benefit Fund.

Legal service’s pointed out that the Department will not be able to enforcement provision on contribution rates, since the fund is not established in term of the BCEA, but in terms of the rules as required by the Pensions Fund Act. 
Therefore, the Department recommends that the contribution rates  should not  be legislated.
The ECC also reviewed its position and recommended that the contribution rates should not be legislated.
4. Annual bonus

The commission took cognisance of what employers can afford and proposed that the annual bonus provision be amended as follows: 
(a) December 2007: 15 working days’ pay;
(b) December 2008: 16 working days’ pay; and
(c) December 2009: 16 working days’ pay.
5. Cross border allowance

The Commission recognised that a cross-border allowance is necessary, but acknowledges the difficulties in determining the rate, since employees are deployed in different countries with different circumstances. 

Therefore the Commission recommended that a cross-border allowance be regulated and also emphasised that the situation of employees working outside South Africa must not be worse than that of employees working inside South Africa.
6. Other issues
(a) Annual, family and maternity  leave, severance pay and hours of work

In respect of the above-mentioned conditions of employment that were raised during the discussion, the Commission is of the view that the conditions in the current sectoral determination on all these issues are adequate and therefore there is no need to change the determination on these issues. 

(b) Inclement weather
The Commission understands that work stoppage as a result of inclement weather is the fault of neither the employer nor the employee and therefore proposes that the status quo in relation to the provisions on inclement weather should be retained. 


(c) Lay-offs

The Commission proposes that parties who wish to invoke lay-offs as an option should follow the provision of the Labour Relations Act (“LRA”). Therefore the Commission proposes that this matter should not be regulated in the sectoral determination, but should be dealt with in terms of the LRA. 


(d) Limited duration contract (LDC)
The issue of LDC is not provided for in the sectoral determination. The Commission recommends that this issue should not be regulated but left to parties to enter into an agreement over. The Commission further recommends that the severance benefit provision should apply to all employees that qualify for this provision and are employed under LDC. With regard to other benefits such as funeral cover, the Commission recommends that these should be dealt with in terms of the applicable rules of the fund or scheme.

(e) Extension of scope of application
The Commission recognises that there are a number of variables that need to be taken into consideration. Among these considerations is the fact that there are a number of building bargaining councils that still exist in different provinces. Consultation with the parties is thus necessary to inform the process of whether to extend the scope of application or not. Therefore the Commission recommends that a broader investigation be conducted on extension of the scope. 


(f) Medical aid

The Commission recommends that a medical aid scheme for the sector be investigated simultaneously with the investigation into scope envisaged above.
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� SAFCEC 3rd  quarter report


� Confidence index relates to the general business outlook amongst the companies within the sector. Below 50 indicates pessimism; 0 equals total pessimism and 100 indicates absolute optimism. 
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