EMPLOYMENT CONDITIONS COMMISSION`

REPORT TO THE MINISTER OF LABOUR 

ON 

SMALL BUSINESS

1.
INTRODUCTION

The Employment Conditions Commission (ECC) has pleasure in presenting you, in terms of section 50 (1)(a) of the Basic Conditions of Employment Act, Act 75 of 1997 (BCEA), with a report and recommendation for a Ministerial Determination for small business. This report is a culmination of a process, in response to your directive to the Commission to advise you on a ministerial determination allowing for a downward variation of a limited number of conditions of the BCEA for small business.

This request from the previous Minister, Minister Tito Mboweni, resulted from the recommendations made by the Ministerial Task Team on Small Business (MTTSB) that commented on the results of the NTSIKA study commissioned by the Department of Labour. The report of the Ministerial Task Team recommended that you, on the advice of the ECC, make a ministerial determination in terms of section 50(3)(a) and make provision for specific variation for firms that employ less than 10 employees on the following conditions in the BCEA: 

a.
a maximum of 15 hours overtime per week may be worked;

b.
an overtime rate of time-and-a-third may  apply;

c.
up to three days family responsibility leave may be offset by the employer against annual leave so that 21 net days leave may apply;

d. averaging of hours by agreement should be allowed; and

e. the determination be superceded where a bargaining council agreement, sectoral determination or collective agreement is applicable to a sector.
The Task Team argued that this definition of small business  is compatible with the definition of small and micro enterprises in terms of the National Small Business Act, 1996 and the international experience. The definition is also appropriate given the fact that most firms employing less than ten employees do not have union organisation.

2. TERMS OF REFERENCE

Your Commission was requested to investigate the Small Business sector (Letter attached as ANNEXURE A) and to advise you on the making of a determination for the small business sector with the following terms of reference:
"to advise you (the Minster) on making a sectoral determination specific to the small business sector, taking cognisance of the recommendations of the task team (MTTSB)." 

3. METHODOLOGY  

In accordance with section 52 of the Basic Conditions Act, Act 75 of 1997, the intention to conduct an investigation into small business and a call for public comments were published in the Government Gazette as Government Notice 2277 of 1998 on the 20 November 1998. Further advertisements were placed in national newspapers inviting the public to make comments of the intention to investigate the small business sector. Such notices were placed in the Sunday Times (29 November 1998), City Press (29 November 1998), Business Day (30 November 1998) and Sowetan (30 November 1998). The notice presented the recommendations of the Ministerial Task Team that was appointed to investigate the impact of the BCEA on small business and invited submissions and comments.

The department received 17 comments from individuals and organisations representing a range of interest groups. They are listed below in relation to the date when the department received them: Attached as ANNEXURE B 
	NO   
	RESPONDANT
	DATE OF RECEIPT

	1
	Durban Chamber of Commerce
	22 December 1998

	2
	Small Business Project
	18 December 1998

	3
	FEDHASA
	Undated

	4
	SA Chamber of Commerce
	17 December 1998

	5
	Agricultural Employers Organisation
	3 August 1999

	6
	Kwazulu-Natal Master Builders & Allied Industries Association
	14 December 1998

	7
	Business South Africa
	Undated

	8
	Restaurant & Food  Services Association of SA
	9 December 1998

	9
	The Midlands Meander
	Undated

	10
	Kwazulu-Natal Midlands Hospitality Association
	Undated

	11
	Cranford Country House
	Undated

	12
	Afrikaans Handels Instituut 
	15 December 1998

	13
	Association of Personnel Services
	Undated

	14
	BJ Mahlangu
	7 December 1998

	15
	Birgit Bötner
	3 December 1998

	16
	Kobayatsu Conrad Sebego
	7 December 1998

	17
	Department of Labour
	Undated


The Commission called for oral representation from the Chairperson of the Ministerial Task Team on Small Business, organised business as well as organised labour. These submissions were heard at the ECC's general monthly meetings. The ECC felt that it was necessary to hear this oral representation in order to understand the background to the evident shift between the NTSIKA report and the Ministerial Task Team's report.

The Commission relied extensively on the NTSIKA impact analysis and the report of the Ministerial Task Team to formulate its recommendations. The Commission deliberated extensively on the recommendations included in these reports. It was accepted that the processes and methodology which both the Ministerial Task Team and NTSIKA Enterprise Promotion Agency applied constituted a broad and wide enough spectrum of consultation. 

In considering the issues the Commission constantly bore in mind the need, on the one hand, to afford protection to vulnerable workers as well, on the other hand, to provide conducive conditions in which small business can thrive and so contribute to employment creation.

4. DISCUSSION   

During the negotiations around the BCE Bill, the then Minister of Labour, Mr Tito Mboweni, committed himself to conduct an investigation into the possible impact of the BCEA on small business. To this end the Department of Labour commissioned the NTSIKA Enterprise Promotion Agency that is attached to the Department of Trade and Industry to conduct the impact study.

4.1.
The Findings Of The NTSIKA Report

The NTSIKA report in its conclusions found that:

"... the impact of the BCEA on the broader South African economy. would be marginal, especially in relation to other current economic phenomena."

It found that the sectors that would experience a more significant impact as a result of the implementation of the BCEA and specifically certain clauses in the BCEA would be:

a.
General dealers

b.
Catering and Accommodation

c.
Service stations

d.
Transport, and  

e
Security Services

The report states that these sectors would be more susceptible as a result of the increase in labour costs that is directly attributed to the implementation of the BCEA . The writers of the report are of the opinion that it is due to the

"…relatively large number of business hours, and as a result, the long weekly working hours [currently worked]. In addition to this they extensively use Sunday and night work."

The report further points to specific provisions in the BCEA that would be problematic for these sectors. It suggests that these provisions are particularly:
i. Regulation of working time;

ii. Overtime payment;

iii. Pay for work on Sundays;

iv. Night work.

It further suggests that the other provisions that could be problematic for all sectors would be maternity leave, family responsibility leave, and notice of termination of employment.

4.2.
The Recommendations of The Ministerial Task Team

A Ministerial Task Team was appointed by the Minister to study the findings of the impact assessment and to make recommendations to the Minister based on the findings in terms of:

a. possible amendments to the BCEA, if required;

b. guideline for the contents of a sectoral determination;

c. possible ministerial determinations; and

d. ways in which the implementation of the BCEA could be managed. 

The task team considered three options, viz.:

1. "that the Minister should make a separate determination for small business allowing for downward variation of a limited number of BCEA conditions for firms below a certain size.

2.
that there should be a range of sectoral determinations made before the Act is  promulgated, with each allowing for downward variation of problematic aspects of the BCEA for smaller businesses in that sector.

3.
the BCEA should be enforced as is and essentially apply equally to all employers and employees.”

From these options the Task Team recommended that a separate determination for small business be made that would allow for downward variation. The conditions of employment in the BCEA that the Ministerial Task Team suggests should be varied are:

i. allowing a maximum of 15 hours overtime per week

ii. an overtime rate of a time and a third

iii. 21 days net leave including family responsibility

iv. averaging of hours by agreement with appropriate protection against abuse.

It proposed that these variations be superceded when a bargaining council agreement, sectoral determination or collective bargaining agreement was applicable to a sector. The Ministerial Task Team further suggested that no legislative changes be made to the BCEA, and that certainty be provided in relation to the maternity issue. 

4.3.
Public Comments 

Several of the submissions commented on employment conditions other than those suggested by the Task Team for variation.  Several commented more generally on the holistic impact of the labour legislation, particularly the BCEA on small business. 

4.3.1.
Some submissions appeared to be generally opposed to labour market regulation. For example, the Durban Chamber of Commerce and KZN Midlands Hospitality Association see the proposed ministerial determination and the current provisions of the BCEA

“creating an over regulated environment which stifles job creation and the entry of previously disadvantaged into the small business sector.”

4.3.2. Although there were 17 submissions, they covered a relatively small number of sectors. In particular, there were many submissions from the hospitality sector. The submissions forwarded by the KZN Midlands Hospitality Association, Cranford House and Midlands Meander are identical apart from their membership numbers. The concentration sector-wise and the similarity in submissions indicate two issues. Firstly it in effect means that we have fewer real submissions. Secondly it might indicate that the hospitality sector has a particular problem with the current legislation. The Commission sees it prudent to mention at this stage that an investigation into the hospitality sector is currently underway to establish a sectoral determination for the sector.

4.3.4
The majority of the written submissions from business suggested that the cut-off point for defining small business for the purpose of the determination should be 50 employees. The South African Chamber of Business (SACOB), Business South Africa (BSA), and the KZN Midlands Hospitality Association in particular are concerned with the application and the scope of the proposed ministerial determination. These organisations argue that a 50-employee cut-off is in line with the Small Business Act (Act 102 of 1996).

4.3.5
As regards application of the proposed ministerial determination, BSA and SACOB feels that bargaining council agreements and other sectoral determinations should not supercede the determination. BSA is of the opinion that bargaining council agreements are relevant to and benefit larger business and do not account for peculiar circumstances of smaller business, and that other sectoral determinations should have a general requirement confirming the provisions of the proposed ministerial determination. 

4.3.6
The Small Enterprise Project of the Institute for Labour & Development Law of the University of Cape Town is concerned about the partial variation of the four areas of the BCEA. The project feels that this could "create confusion and will undermine the efficacy of the Act as a whole". The project is, however, concerned with emerging small business and the impact of labour legislation. It proposes that small business employing less than ten employees be excluded in their first two years of operation from certain provisions of BCEA, but must comply with core employment conditions provided by the Act.

4.3.7
The Agricultural Employers Organisation expressed the view that small farmers be accommodated in the ministerial determination. This is substantiated by their reference to the fact that more than 50% of small farmers employ less than ten employees. The determination proposed by the Task Team would, in fact, cover them.

4.4. ORAL REPRESENTATION

The chairperson of the MTTSB, organised business and organised labour were requested to make submissions to the Commission on the making of a sectoral determination for small business. The Commission would firstly deal with the submission from the chairperson, it would then 

present the views of organised labour and thirdly it would deal with the views of organised business:

The chairperson of the MTTSB was clearly of the view that their report was the conclusion of a “negotiated settlement”. He was of the opinion that the NTSIKA report was conceptually problematic in that it was not an impact analysis but a compliance study. This problem was in some sense unavoidable as the amended BCEA had not yet been enacted. He further suggested that there were a number of problems with the NTSIKA report, the most important of which were:

a. the modelling exercise 

b. the international comparison which had no correlation between the different systems and the SA experience; 

c. The writers of the report focussed on 10 different regulations of the BCEA and what their effect on small business would be. 
The overall view of the MTTSB, according to its chairperson was that the application of the BCEA would be onerous for small business. 

The MTTSB recommended that a single sectoral determination be developed for the small business sector. It felt that this would make compliance with the legislation simpler. It further suggested that the definition of small business should be pegged at 10 or fewer employees; they did not discuss, or even think of, domestic workers that weekly overtime should be extended to 15 hours and remunerated at time and a third and that three weeks leave should apply. It further suggested that family responsibility leave be off-set against ordinary leave. It also recommended that averaging should be allowed with sufficient protection against abuse.

It should be cautioned that the distinction between the views as expressed by the chairperson in his individual capacity and that of the entire MTTSB was not always clear in the discussion and presentation.

The oral input of organised labour was based primarily on the debate around the ability of small business to generate job opportunities. The representative of labour, on the other hand, argued that the BCEA satisfies the specific needs of both small and big business and their workers in respect of all the conditions discussed in the MTTSB report and that a small business determination is thus unnecessary.

Labour further argued that the possibility of a determination that would create a blanket exemption from certain provisions in the BCEA, flies in the face of the argument of small business having the potential of being the engine of growth and job creation in the context of SA. The specific issues addressed in their input were:

i. Threshold. Although they accept that any cut-off point in terms of number of employees is arbitrary, they argued that the tendency is towards outsourcing and franchising. This allows companies to "diminish" the workforce at different operations thus placing the operation within the definition of small business. In this regard it is argued that a better definition would be linked to turnover.

ii. Overtime and Overtime rate. This issue was linked with the aspect of job creation. Labour argued that in all respects the BCEA was sufficient. It further argued that the demand for goods and services necessitating the need for overtime should be used to create extra employment opportunities.

iii. Leave and family responsibility leave. According to labour it is a known fact that small business is difficult to organise. The difficulty is compounded by the fact that employers recruit strategically from the rural areas. These facts were used to justify their submission that family responsibility leave should not be factored into the ordinary leave provisions of the BCEA. 

iv. Averaging of working hours. Labour felt that this issue should be left for negotiations and that a blanket provision should not be entertained.

The representative mandated by organised business argued that there is enough empirical evidence that indicates that small business can be the generator of employment in South Africa. He said that in small business, the relationship between management and workers is not as clearly delineated as in big business and that production in SA is not based on a Fordist approach. He further argued that the competitiveness of small business lies in the rapid adjustment of its work operations to suit the equally rapidly changing environment that small businesses have to negotiate. Small business according to him more often than not does not lend itself to high levels of mechanisation and would remain to a large extent labour-intensive. Business felt that if legislation is too stringent, levels of non-compliance to the legislation would be high. It was also of the opinion that there would be less likelihood of shedding of labour if regulation of the labour market is not as onerous as the BCEA proposes. 

Organised business highlighted a number of issues relating to small business:

i. Definition of Small Business. The argument from business is that the proposed number of employees is too small and that it should rather be pegged at the same levels as the Employment Equity Act and the Small Business Act.

ii. Overtime: Taking away overtime, they argue, does not create employment. This is normally done through re-arranging the work processes. The loss in production or turnover and thus employment would far outweigh the cost of employing extra staff. 

iii. Averaging of hours. Averaging should be allowed by agreement and not by collective agreement. This argument was linked to the competitive nature of small business.

iv. Night Work. Business argues that the BCEA is overly burdensome. It is proposed that night work for small business should be defined as work done between 20h00 and 5h00.

v. Notice Pay and Severance Pay. Business argued that this should be open to discretion. 

vi. Wages. In order to stimulate growth business argued that a discount for wages for small business should be considered. No firm figure was proposed by business in this regard.

4.4
The Impact Of The Specific Recommendations: 

The NTSIKA report found that compliance and other problems will mainly occur in certain sectors such as security services, cleaning services, service stations, accommodation and catering, general dealers and transport. It also found that emerging business would be less likely than established businesses to comply with the Act. Relative to broader labour legislation and other economic issues, the report found that the impact of the BCEA as it stands would not have a large impact on the economy as a whole.

The Ministerial Task Team suggest that, if adopted, their recommendations will lead to enhanced compliance, a reduction in the administrative burden for employers, and that there will be a concomitant reduction of administrative burden on the Department of Labour. They feel that at the time same fundamental worker rights will not be compromised.

4.4.1
Overtime

The reduction of working time from 46 hours to 45 hours provides two options for small business. Firstly it implies that employers can either work fewer hours and increase efficiency of workers during working hours or employ more workers and secondly that the additional hour that may be needed could be remunerated at overtime rates. Essentially most employees that fall within the scope of a bargaining council fall within the 45-hour category, thus there would not be a great impact in this regard.

Small business, however, makes extensive use of overtime. At least part of the reason is logistical, in that when the workload is heavy, they have fewer other workers on whom they can call. The Commission understands the logistical difficulties. It cannot, however, agree that workers should both be required to work extra hours and receive a lesser premium for these extra hours than workers doing similar work in larger businesses. The Commission thus has sympathy for the first recommendation of the Task Team, but not for the second.

4.4.2.
Leave

The Commission is wary of the implications of leave on the small enterprise. As above, the Commission takes cognisance of the reduced logistical ability to find replacement staff in a small enterprise. At the same time the Commission recognises the importance of the family responsibility provision, especially in a society such as ours where the family has been under so much pressure. In this regard the Commission concurs to some extent with the recommendations of the Ministerial Task Team and would recommend that employers be allowed to offset the two days family responsibility leave against the 21 days annual leave. 

4.4.3
Scope Of Application 

A number of submissions, specifically, FEDHASA, The South African Chamber of Business (SACOB), Business South Africa (BSA), KZN Midlands Hospitality Association and others dealt with the application of scope and the definition of small business. The emphasis of the submissions hinges on the reasoning that the definition of small business should not differ from those in the National Small Business Act, 1996 and the Employment Equity Act of 1998. 

The Commission believes that, although the recommendations of both NTSIKA and the Ministerial Task Team is broadly compatible with these Acts, any consideration should balance the need for governmental regulation on one side and the propensity of the labour market to regulate itself. The Commission is guided by the view expounded in the NTSIKA report that:

a.
problems with compliance with all or certain provisions of the BCEA occurs primarily at the level of less then 10 employees. Compliance at the level higher then 10 employees is more likely and it is at this level that greater involvement in the collective bargaining sphere becomes evident;

b.
the level of awareness and compliance to the BCEA in enterprises with more than 10 employers is relatively greater. 

In the written submissions by FEDHASA it was noted that 97,9% of all business employ less then 50 employees. This essentially means that if the submissions by business as to a 50-employee cut-off were accepted, the BCEA clauses would be applicable only to 2,1% of all businesses. It clearly would run contrary to the intention of the legislation and make a mockery of the legislative process if a piece of legislation as significant as the BCEA should be applicable to such a small proportion of enterprises.

The Commission is satisfied that the conclusion reached by both the Ministerial Task Team and NTSIKA addressed the issue of number of employees and definition of small business as effectively as they could and that the recommendation of 10 employees was appropriate on the basis of the information then available.

Over the past months the Commission has conducted investigations into the hospitality sector, which is one of the five sectors (catering and accommodation) identified by the NTSIKA report. These further investigations have revealed that five employees would be more appropriate in this sector.

It emerged in the oral submissions that the Ministerial Task Team had not considered the issue of domestic workers. As most of these workers work alone, they would automatically and by definition be included in a broad small business determination. The Commission is of the opinion that the conditions in the private domestic worker sector are significantly different from those in any other sector and that there should not be any (downward) variation of conditions before a full investigation into the sector is conducted.

4.4.4.
Averaging Of Hours Of Work

The Commission realises that the arrangement of working time poses real difficulty for small employers if they hope to comply with the BCEA.  In this regard the Commission would want to recommend that averaging of hours of work by individual agreement be allowed with appropriate protection. 

5.
RECOMMENDATIONS TO THE MINISTER  

The Commission is confronted with the three different options that the Ministerial Task Team faced with.  After considering all the evidence, the Commission disagrees with the Task Team’s choice in this respect. The blanket small business determination seems to the Commission to be a blunt instrument which will vary conditions downward for a great number of workers whose employers will not suffer undue hardship in abiding by the BCEA. The Ntsika report repeatedly identified the same few sectors as those that would experience difficulty. It thus seems more sensible to make a determination for small business which targets these sectors.

The Commission recommends that the proposals as set out below be included in a ministerial determination on small business that you are empowered to make in terms of section 50(1) of the BCEA. These proposal seeks to vary certain conditions in the BCEA viz, overtime, family responsibility leave and the averaging of hours, The Commission recommends that the following variations be included in the ministerial determination:

a. 
a maximum of 15 hours overtime may be worked 

b.
The rate of remuneration for overtime should be the same as set by the BCEA

c.
up to two days family responsibility leave may be offset by the employer against annual leave 

d.
averaging of hours of work should be allowed with provision of basic protection against abuse

e
this determination is inapplicable if and when superseded by a bargaining council agreement, or a sectoral determination, or a collective agreement.  

The Determination would be applicable only to the five sectors identified as those that would experience particular difficulties, namely:

a. General dealers employing fewer than 10 employees
b. Catering and accommodation establishments, but excluding private employers of domestic workers, employing fewer than 5 employees
c. Service stations employing fewer than 10 employees
d. Transport companies employing fewer than 10 employees
e. Security services employing fewer than 10 employees.

The Commission shares the concern about timing and uncertainty reflected in the Ministerial Task Team’s recommendation that you should make a determination for small business that should come into effect prior to the promulgation of the Basic Conditions of Employment Act. The Commission urges that the publicity campaign around the small business determination be as wide as possible in order that any confusion that might have been created with the promulgation of the BCEA prior to the making of the small business determination may be obviated. 

The Commission recommend that you in terms of section 50(1)(3) of the BCEA, 1997, adopt this report together with the attached schedule that would form the Ministerial Determination for Small Business.(Attached as ANNEXURE C) This determination is to be superseded by a bargaining council agreement, or a sectoral determination, or a collective agreement applying to any of the sectors covered by the determination.
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